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PROSPECTS FOR UNITED STATES RATIFICATION 
OF ADDITIONAL PROTOCOL I TO 
THE 1949 GENEVA CONVENTIONS 


By George H. Aldrich* 


Protocol I Additional to the Geneva Conventions of 12 August 1949, and relat- 
ing to the Protection of Victims of International Armed Conflicts, concluded in 
Geneva in 1977, is the most important treaty codifying and developing interna- 
tional humanitarian law since the adoption of the four Conventions themselves; 
and it is the first such treaty since 1907 to deal with methods and means of warfare 
and the protection of the civilian population from the effects of warfare.’ As such, 
its contributions to the law were long overdue and, on the whole, are both positive 
from the humanitarian point of view and practicable from the military point of 
view. Moreover, it offers the prospect of improved compliance with international 
humanitarian law, which would greatly benefit the victims of war and would bring 
the law in action closer to the law in the books. Yet, in January 1987, the President 
of the United States informed the Senate that he would not submit the Protocol to 
the Senate for its advice and consent to ratification, calling it “fundamentally and 
irreconcilably flawed.””? It is apparent that President Reagan’s decision resulted 
from misguided advice that exaggerated certain flaws in the Protocol, ignored the 
statements of understanding that would have remedied them, and misconstrued a 
humanitarian and antiterrorist instrument as one that could give aid and comfort 
to “terrorists.” 

The purpose of this article is to explain why, contrary to what President Reagan 
was told, ratification of Protocol I would not benefit terrorists and is very much in 
the interest of the United States. The present U.S. administration would be well- 
advised to make a new and unprejudiced examination of the Protocol. The harsh 
nature of the arguments made against a treaty that was welcomed by the United 
States when it was adopted, and signed by the United States on the first day it was 
open for signature, should make those arguments suspect and suggests that a new 


* Of the Board of Editors; and member, Iran—United States Claims Tribunal, The Hague. Ambas- 
sador Aldrich was the head of the United States delegation to the conference that adopted the 1977 
Geneva Protocols. 

! Opened for signature Dec. 12. 1977, 1125 UNTS 3, reprinted in INTERNATIONAL COMMITTEE OF 
THE RED Cross, PROTOCOLS ADDITIONAL TO THE GENEVA CONVENTIONS OF 12 AuGusT 1949 
(1977), 72 AJIL 457 (1978), 16 ILM 1391 (1977), DOCUMENTS ON THE Laws OF WAR 389 (A. 
Roberts & R. Guelff 2d ed. 1989) [hereinafter A. Roberts & R. Guelff]. 

For an overview of the Protocol and discussion of some of its major changes in the law, see Aldrich, 
New Life for the Laws of War, 75 AJIL 764 (1981). 

Useful commentaries on the Protocol are found in M. BOTHE, K. J. PARTSCH & W. A. SOLF, NEW 
RULES FOR VICTIMS OF ARMED CONFLICTS (1982); and COMMENTARY ON THE ADDITIONAL PROTO- 
COLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12 AUGUST 1949 (Y. Sandoz, C. Swinarski & 
B. Zimmermann eds. 1987), published by the International Committee of the Red Cross {hereinafter 
ICRC COMMENTARY]. ee fe 

? Letter of Transmittal from President Ronald Reagan, PROTOCOL I] ADDITIONAL TO THE 1949 
GENEVA CONVENTIONS, AND RELATING TO THE PROTECTION OF VICTIMS OF NONINTERNATIONAL 
ARMED CONFLICTS, $. TREATY Doc. No. 2, 100th Cong., 1st Sess., at III ( 1987)/1 reprinted in 81. „AJIL 
910 (1987) [hereinafter Letter of Transmittal]. be . Eh, 
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look at the Protocol is in order, as does the fact that no other state, except Israel, 
makes similar arguments to justify rejection of the Protocol. - 


I. THE INITIAL U.S. RESPONSE 


When the Geneva Diplomatic Conference finished its four years of work in 
197” with the adoption of Protocols I and II, I stated the following on behalf of 
my Government: ““The United States welcomes the adoption of Protocol I. We 
are satisfied that this Protocol represents a major advance in international humani- 
tarian law, an advance of which this Conference can be proud. We hope that it will 
be signed and ratified by all the States represented in this Conference.’ 

Tais statement represented not merely my own views or even those of the 
Department of State; those views were shared fully by the representatives of the 
` Department of Defense. The Office of the Secretary of Defense and the Joint 
Chiefs of Staff approved our position papers for each annual session of the Diplo- 
matic Conference. Military officers, led by Major General George S. Prugh and 
Ma:or General Walter D. Reed, who represented the United States in Committees 
Lard II, respectively, played key negotiating roles. Moreover, the United States 
delegation as a whole concurred in the conclusions of our report to the Secretary . 
of State that the conference had “succeeded beyond our expectations in codifying 
and developing the law applicable in armed conflict.’ 

Tne United States signed both Protocols on December 12, 1977, the day they 
were opened for signature. With respect to Protocol I, the United States stated 
two understandings at the time of signature: 


1. It is the understanding of the United States of America that the rules © 
established by this Protocol were not intended to have any effect on and do 
not regulate or prohibit the use of nuclear weapons. 


2. It is the understanding of the United States of America that the phrase 
“military deployment preceding the launching of an attack” in article 44, 
paragraph 3, means any movement towards a place from which an attack is to 
be launched.° 


For several years after signature of the Protocol, further consideration was 
given, both within the United States Government and among NATO members 
corsulting in Brussels, to the formulation of certain other appropriate under- 
standings or reservations to be made at the time of ratification. The only con- 
tentious issue at that time within the U.S. Government was whether we should 
reserve certain rights of reprisal that would otherwise be prohibited by the Proto- 
col When I left Washington in May 1981, the ultimate submission of Protocol I to 
the Senate for advice and.consent to ratification seemed merely a matter of time. 
It also seemed entirely probable that, like the 1949 Geneva Conventions, Protocol 
I would eventually achieve nearly universal acceptance, with only a few excep- 


3 Statement made in the final plenary session on the adoption of the two Protocols (June 9, 1977), 
quowl in United States Delegation to the Diplomatic Conference on the Reaffirmation and Develop- 
men’ of International Humanitarian Law Applicable in Armed Conflicts, Report, App. D (Sept. 8, 
197%) (hereinafter U.S. Delegation Report]. Portions of the Report can be found in 1977 DIGEST OF 
UN TED STATES PRACTICE IN INTERNATIONAL LAW 918-19. 

+ 0.S. Delegation Report, supra note 3, at 28. 

5 Contemporary Practice of the United States, 72 AJIL 405, 407 (1978), reprinted in A. Roberts & R. 
Gue H, supra note 1, at 468. 
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tions, such as Israel and South Africa for so long as they were confronted with 
wars of national liberation.® 


Il. PRESENT STATUS OF THE PROTOCOL 


By the end of July 1990, there were ninety-seven parties to Protocol I.’ In- 
cluded among these were'two permanent members of the United Nations Security 
Council—China and the Soviet Union—and nine members of the North Atlantic 
Treaty Organization—Belgium, Denmark, Greece, Iceland, Italy, Luxembourg, 
the Netherlands, Norway and Spain. It is my understanding that the Federal 
Republic of Germany has begun the process of ratification and is likely to become 
a party before the end of 1990, and that the United Kingdom is seriously consider- 
ing ratification. Perhaps more surprising than the number of parties is the fact 
that nineteen of them have filed declarations pursuant to Article 90 recognizing 
the competence of the International Fact-Finding Commission, and that one cf 
those nineteen is the Soviet Union. It is my understanding that Czechoslovakia, 
Hungary and the Federal Republic of Germany are also likely to file such declara- 
tions in the near future. As the Commission is to be formed when there are twenty 
such declarations, its early establishment seems probable. 

The declaration by the Soviet Union is a pleasant surprise. During the Diplo- 
matic Conference, the Soviet Union had firmly opposed the establishment of a 
fact-finding commission with any mandatory jurisdiction; and the United States, 
which had pressed for mandatory jurisdiction, arranged a last-minute compro- 
mise providing for mandatory jurisdiction with respect to states filing a declara- 
tion recognizing the commission’s competence. 


HI. THE ARGUMENTS MADE BY THE REAGAN ADMINISTRATION 


The decision by the Reagan administration to reject Protocol I was foreshad- 
owed by a series of individual writings from 1984 to 1986 asserting that the 
Protocol served the interests of terrorists. They implied that those of us who had 
negotiated the Protocol on behalf of the United States during the Ford and Carter 
administrations preferred compromise to maintenance of principle and had 


ê South Africa attended only the first session of the Diplomatic Conference in 1974. While Israel 
attended and participated fully in all four sessions of the conference, its negative conclusions, which 
related primarily to the provisions on wars of national liberation and irregular combatants, were stated 
clearly in the final plenary sessions, and it did not sign the Final Act. 

7 Algeria, Angola, Antigua and Barbuda, Argentina, Austria, Bahamas, Bahrain, Bangladesh, Bar- 
bados, Belgium, Belize, Benin, Byelorussian Soviet Socialist Republic, Bolivia, Botswana, Bulgaria, 
Burkina Faso, Cameroon, Central African Republic, China, Comoros, Congo, Costa Rica, Cuba, 
Cyprus, Czechoslovakia, Democratic People’s Republic of Korea, Denmark, Ecuador, El Salvador, 
Equatorial Guinea, Finland, Gabon, Gambia, Ghana, Greece, Guatemala, Guinea, Guinea-Bissau, 
Guyana, Holy See, Hungary, Iceland, Italy, Ivory Coast, Jamaica, Jordan, Kuwait, Laos, Liberia, 
Libyan Arab Jamahiriya, Liechtenstein, Luxembourg, Mali, Malta, Mauritania, Mauritius, Mexico, 
Mozambique, Namibia (represented by the Council for Namibia), Netherlands, New Zealand, Niger, 
Nigeria, Norway, Oman, Qatar, Peru, Republic of Korea, Romania, Rwanda, St. Kitts and Nevis, St. 
Lucia, St. Vincent and the Grenadines, Solomon Islands, Saudi Arabia, Senegal, Seychelles, Sierra 
Leone, Spain, Suriname, Sweden, Switzerland, Syria, Tanzania, Togo, Tunisia, Ukrainian Soviet 
Socialist Republic, Union of Soviet Socialist Republics, United Arab Emirates, Uruguay, Vanuatu, 
Vietnam, Western Samoa, Yemen, Yugoslavia, Zaire. International Committee of the Red Cross, 
1977 Protocols Additional to the Geneva Conventions of 12 August 1949: Ratifications and Acces- 
sions (May 7, 1990). 
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acquiesced in a treaty that endorsed terrorism.’ One polemicist, Douglas J. Feith, 
ther a Deputy Assistant Secretary of Defense, even described the negotiations as a 
“sin :ter and sad tale” and a “prostitution of the law.”® The Legal Adviser of the 
State Department, Judge Abraham D. Sofaer, described the Protocol as a signifi- 
cant success for the Palestine Liberation Organization and cther “radical groups 
respcnsible for terrorist acts.”’!° A basic theme of these writings was that, by not 
walkng out of the Diplomatic Conference, we and our Western colleagues had 
giver terrorists a victory." 

When President Reagan formally reported his administration’s negative deci- 
sion on Protocol I to Congress, he used the opportunity to underline that theme 


by saying: 


But we cannot allow other nations of the world, however numerous, to im- 
pose upon us and our allies and friends an unacceptable and thoroughly 
distasteful price for joining a convention drawn to advance the laws of war. In 
fact, we must not, and need not, give recognition and protection to terrorist 
groups as a price for progress in humanitarian law.’? 


Dzubtless influenced by the views of Israel and unable to recognize the differ- 
ence between principles and its ideological inclinations, the Reagan administra- 
tion clearly welcomed the opportunity to assert its toughness and to contrast itself 
witk the alleged weakness of its predecessors by denouncing the Protocol and 
those who had made it. In fact, the advice the President apparently received was 
errcneous. I believe it is important to explain why that advice was erroneous so 
that the present administration, or a future one, may find it easier to examine 
Protocol I objectively and may submit it to the Senate for its advice and consent 
free =rom the abuse previously heaped upon it. 


App! cation of the Protocol to Wars of National Liberation 


The most complete public explanation of the Reagan administration’s argu- 
men-s against the Protocol is set forth ina brief article entitled The Rationale for the 
‘Uni.ed States Decision by Judge Sofaer, which appeared in late 1988 in the American 
Jourzal of International Law."* It is clear from that article, which is consistent with 
the formal transmittal documents sent to the Senate in 1987, that the’ decisive 


8 Taith, Law in the Service of Terror—The Strange Case of the Additional Protocol, NAT'L INTEREST, No. 
1, Fc] 1985, at 36; Sofaer, Terrorism and the Law, 64 FOREIGN AFF. 901 (1936); Roberts, The New Rules 
for veiging War: The Case Against Ratification of Additional Protocol 1, 26 VA. J. INTL L. 109 (1985); 
Safire, Rights for Terrorists? A 1977 Treaty Would Grant Them, N.Y. Times, Nov. 15, 1984, at A31,col. 5. 

Fct responses to these comments, see Aldrich, Progressive Development of the Laws of War: A Reply to 
Criti-sms of the 1977 Geneva Protocol I, 26 VA. J. INT'L L. 693 (1986); Solf, A Response to Douglas J. Feith’s 
Law #1 the Service of Terror—The Strange Case of the Additional Protocol, 20 AKRON L. REV. 261 (1986); 
Gasser, An Appeal for Ratification by the United States, 81 AJIL 912 (1987). 

9 Feith, supra note 8, at 47. 10 Sofaer, supra note §, at 912. 

u although the critics of Protocol 1 probably do not know it, the U.S. delegation came very close to 
walking out of the Diplomatic Conference in 1975 during its second session. I was instructed by 
Secrstary of State Kissinger to leave if the National Liberation Front of South Vietnam (the Vietcong) 
were admitted to the conference, and their admission was defeated by a tie vote. It was our last victory 
of tke Vietnam War, as the North Vietnamese forces entered Saigon only a few weeks later. 

2 Letter of Transmittal, supra note 2, at IV. 13 82 AJIL 784 (1988). 
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factor in the administration’s decision was Article 1, paragraph 4 of the Protocol, 
which deals with wars of national liberation. 

Paragraph 3 of Article 1 provides that the Protocol, which supplements the 
1949 Geneva Conventions, “shall apply in the situations referred to in Article 2 
common to those Conventions,” that is, to all armed conflicts between two or 
more of the parties to the Conventions.'* In paragraph 4 of Article 1, the Protocol 
adds the following: 


The situations referred to in the preceding paragraph include armed con- 
flicts in which peoples are fighting against colonial domination and alien 
occupation and against racist régimes in the exercise of their right of self-de- 
termination, as enshrined in the Charter of the United Nations and the Decla- 
ration on Principles of International Law concerning Friendly Relations and 
Co-operation among States in accordance with the Charter of the United 
Nations. ‘ 


The Reagan administration argued that this provision is harmful because it 
makes wars of national liberation international (rather than internal) armed con- 
flicts on the basis of the perceived “‘just’’ nature of those conflicts, because it 
would grant those fighting for such movements immunity from prosecution for 
belligerent acts, and because treating as soldiers members of groups like the PLO 
that often use terrorist tactics undesirably enhances their stature, “to the detri- 
ment of the civilized world community.”’? 

Certainly, most Western states, including the United States, reacted negatively 
at the Diplomatic Conference to the first adoption, in committee, of paragraph 4 
of Article 1, primarily out of concern either that it could import into humanitarian 
law the dangerous concept of the just war and might lead to other provisions 
limiting protections of the law to those engaged in ‘‘just wars,” or that it could be 
construed to justify external intervention in such wars. In the end, however, we 
were successful in our efforts to include in the Preamble to the Protocol two key 
provisions that obviate these risks: one that requires the protections accorded by 
the Geneva Conventions and the Protocol to be fully applied “without any adverse 
distinction based on the nature or origin of the armed conflict or on the causes 
espoused by or attributed to the Parties to the conflict,” and another stating that 
nothing in the Protocol ‘‘can be construed as legitimizing or authorizing any act of 
aggression or any other use of force inconsistent with the Charter of the United 


14 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 
the Field, Aug. 12, 1949, 6 UST 3114, TIAS No. 3362, 75 UNTS 31 [hereinafter Geneva Conven- 
tion No. 1]; Convention for the Amelioration of the Condition of the Wounded, Sick, and 
Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 UST 3217, TIAS No. 3363, 75 
UNTS 85 (hereinafter Geneva Convention No. H}; Convention Relative to the Treatment of Prison- 
ers of War, Aug. 12, 1949, 6 UST 3316, TIAS No. 3364, 75 UNTS 135 [hereinafter Geneva Conven- 
tion No. III]; Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 
1949, 6 UST 3516, TIAS No. 3365, 75 UNTS 287 [hereinafter Geneva Convention No. IV]. 

15 Sofaer, supra note 13, at 786. Similar points were made in remarks prepared by the Legal Adviser 
for delivery to a workshop on international humanitarian law on Jan. 22, 1987. For the text, see The 
Sixth Annual American Red Cross—-Washington College of Law Conference on International Humanitarian Law, 
2 AM. U.J. INT'L L. & PoL’y 415, 460 (1987) [hereinafter Workshop]. In those remarks, Sofaer went so 
far as to infer that the “political and philosophical intent” of the Protocol “aims to encourage and give 
legal sanction not only to ‘national liberation’ movements in general, but in particular to the inhumane 
tactics of many of them.” Id. at 463. Neither the Protocol nor those of us who negotiated it had such an 
intent, and I hope that the present article will help to correct that misapprehension. 
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Nations.’’!® Moreover, the conference also adopted Article 96, paragraph 3, 
whica provides as follows: 


The authority ee photon a people engaged against a High Contracting 
Party in an armed conflict of the type referred to in Article 1, paragraph 4, 
may undertake to apply the Conventions and this Protocol in relation to that 

- conflict by means of a unilateral declaration addressed tc the depositary. Such 
declaration shall, upon its receipt by the depositary, have in relation to that 
conflict the following effects: 


(a) the Conventions and this Protocol are brought into force for the said 
authority as a Party to the conflict with immediate effect; 

(b) the said authority assumes the same rights and obligations as those 
which have been assumed by a High Contracting Party to the Conventions 
and this Protocol; and 

(c) the Conventions and this Protocol are equally binding upon all Parties 
~o the conflict. 


Aga result of this provision, in the absence of such a declaration, the Conven- 
tions and Protocol have by their terms no application to wars of national libera- 
tion. Members of the armed forces of a national liberation movement do not 
therefore enjoy the protections of those treaties unless the movement formally 
accepts all the obligations of the Conventions and the Protocol in the same way as 
the s-ate parties. Few, if any, liberation movements could expect to be in a position 
to carry out such obligations unless they are about to succeed in becoming the - 
government of the state. In any event, members of the armed forces of liberation 
movements are not granted protections simply because they may be deemed to be 
fighting for a just cause; the Protocol and the Conventions must apply equally to 
both sides if they are to apply to the conflict at all. 

Paragraph 4 of Article 1 was designed by its sponsors with certain conflicts in 
minc, specifically those in Palestine and southern Africa, and was drafted in terms 
fashioned to exclude its application to civil wars within existing states. That is why 
it uses emotionally loaded terms like “colonial domination,” “alien occupation” 
and ‘racist régimes’; indeed, the use of these terms goes far to ensure that the 
provision will never be applied.” First, the language by itself may deter the main 
target states from acceding to the Protocol so long as liberation struggles persist in 
terrizory under their control. Second, if a state party to the Protocol should find 
itself suppressing a rebellion, it is not likely to agree that it is a “colonial” power or 
is engaged in “alien occupation” or is a “racist régime”; and if it does not agree 
that it fits within one of those categories, the provision simply will not be applied. 
Third, liberation movements are unlikely to file declarations under Article 96, in 
which case the state involved need not address the question at all. In all the years 
since the signing of Protocol I, not a single declaration has been filed under 


15 See also Article 4, which provides: 


The application of the Conventions and of this Protocol, as well as the conclusion of the agree- 
nents provided for therein, shall not affect the legal status of the Parties to the conflict. Neither 
tne occupation of a territory nor the application of the Conventions and this Protocol shall affect 
tne legal status of the territory in question. 


17 Solf also points out that the reference in paragraph 4 to the UN Declaration on Friendly Relations 
was ir tended to give an additional basis for states other than South Africa, Rhodesia and Israel to deny 
that zany armed conflict they might face was a war of national liberation. Solf, supra note 8, at 281. 
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Article 96.'8 While Judge Sofaer asserts that this shows the “hypocrisy of the 
regime,” the fact remains that, in the absence of such a declaration, no color- 
able claim can be made to prisoner-of-war status or other benefits under the 
Protocol? 

In sum, paragraph 4 of Article 1 poses no threat to the United States or its 
NATO allies and needs no reservation. If it were feasible to apply the Geneva 
Conventions and Protocol I to the armed conflicts for which that provision was 
designed, compliance with these treaties would bring significant humanitarian 
benefits. Such application and compliance have not been feasible and seem un- 
likely to become feasible for a multitude of reasons, both political and practical. In 
effect, the provision is a dead letter. 

One may easily understand why, politically, Israel and South Africa are not at 
present prepared to accede to Protocol I, but it does not follow that the United 
States should feel compelled to go so far in support as to join them in rejecting the 
Protocol because of Article 1, paragraph 4. 


The Status of Irregular Combatants 


The Reagan administration argued further that the problems it saw in the 
provision on wars of national liberation were compounded by Article 44 of the 
Protocol, insofar as it relates to members of irregular military groups. In particu- 
lar, the administration alleged that, by eliminating the preexisting requirements 
that irregulars must have at all times a “fixed distinctive sign recognizable at a 
distance” and that they must as a group conduct their operations in accordance 
with the laws arid customs of war, the article has increased the risks to the civilian 
population.?’ On the contrary, the article is a serious and thoughtful attempt to 
improve the protection of the civilian population in occupied territory. To under- 
stand it, we must start with the legal situation as it existed before the Protocol was 
concluded. 

The 1949 Geneva Convention Relative to the Treatment of Prisoners of War 
established four requirements that had to be met by irregular armed forces for 
their members to be entitled, if captured, to be treated as prisoners of war: “(a) 
that of being commanded by a person responsible for his subordinates; (b) that of 
having a fixed distinctive sign recognizable at a distance; (c) that of carrying arms 


18 On Dec. 3, 1980, the African National Congress made a “Declaration” to the ICRC limited to an 
intention to respect the ‘general principles of humanitarian law applicable in armed conflicts.” The 
declaration was annexed to a letter from the chairman of the United Nations Special Committee 
against Apartheid to the Secretary-General, UN Doc. A/35/710 (1980). The declaration did not refer 
specifically to Article 1, paragraph 4 or to Article 96, but referred to the Geneva Conventions and the 
Protocol in the following terms: “Wherever practically possible, the African National Congress of 
South Africa will endeavour to respect the rules of the four Geneva Conventions of 1949 for the 
victims of armed conflicts and the 1977 Additional Protocol I relating to the protection of victims of 
international armed conflicts.” 

19 Sofaer, supra note 13, at 786. 

20 Sofaer has also asserted that, as a result of Article 1, paragraph 4, “[a]ny group within a national 
boundary, claiming to be fighting against colonial domination, alien occupation, or a racist regime, can 
now argue that it is protected by the laws of war, and that its members are entitled to POW status for 
their otherwise criminal acts.” Workshop, supra note 15, at 465. One can, I suppose, argue anything, 
but I think that such an argument could not have been made seriously by anyone who understood 
Article 96, paragraph 3. 

21! Letter of Transmittal, supra note 2, at IV. 
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open. y; (d) that of conducting their operations in accordance with the laws and 
customs of war.’’?? 

It requires no great knowledge of history or of the realities of military resistance 
actisaties in occupied territory to recognize that only rarely can all of these require- 
mests be met. Except perhaps for irregular units in isolated, mountainous areas, 
such as parts of Yugoslavia or the French Alps during the Second World War, 
irregular armed forces in occupied territory cannot possibly comply with the 
seco-d of these conditions and hope to survive. Moreover, the fourth condition 
serves as a convenient excuse for an occupying power to treat all captured irregu- 
lars xs terrorists because some may have committed war crimes. The predictable 
resu- of the conditions set forth in the 1949 Convention, unfortunately demon- 
strated by history, has been that irregulars make no effort to comply with those 
conctions, that all civilians consequently become suspect in the eyes of the occu- 
pying power, and that the civilian population suffers as a result.?® Although the 
Genzva Diplomatic Conference could not be certain that it could revise the re- 
qui-=ments so as to offer irregulars adequate inducement tc comply with the law, 
which would genuinely augment the protection of the civilian population, it could 
not responsibly have avoided trying. Only time and experience will determine 
how well it succeeded. Nevertheless, the Reagan administration’s condemnation 
of it: attempt shows a surprising lack of understanding of the problem, as well as of 
the olution. 

t ~icle 43 of Protocol I treats as combatants all members of the armed forces, 
groups and units of a party to the conflict, including irregulars, provided that they 
are ‘under a command responsible to that Party for the conduct of its subordi- 
nates.” The article further provides that “[s]uch armed forces shall be subject to 
an in-ernal disciplinary system which, inter alia, shall enforce compliance with the 
rules of international law applicable in armed conflict.” It is clear, I believe, that 
the absence of either the required command link to a party to the conflict or the 
inte-aal disciplinary system to enforce compliance with the law would justify a 
refusal to consider the force, group or unit in question as covered by Article 43. 
The absence would also justify a consequent refusal to accord the personnel of 
suc7 a unit the right to be combatants or, if captured, to be prisoners of war.?4 

Having defined combatants in Article 43, the Protocol proceeds in Article 44, 
parzgraph | to state that all captured combatants are prisoners of war. Paragraph 
2 p-avides that although all combatants are obligated to comply with the laws of 
war, violations of those laws shall not deprive combatants of their status as com- 
batants or of their right to be prisoners of war. This provision is one the United 
Sta-2s was most anxious to obtain because of our own experience in Korea and 
Vietnam, where all our personnel captured by the enemy were denied POW 
trea-ment by specious allegations of war crimes. Criminal responsibility for war 
crirres is, and should be, individual, based on proof of individual guilt established 
bef=re an appropriate tribunal, not collective, based on allegations of group re- 
sponsibility. If some pilots deliberately drop bombs on hospitals, they should be 
tried for their crimes but not in consequence be deprived of their right to POW 
status; and other pilots should not as a result be treated as criminals or lose their 
PO™ status, if captured. If an irregular unit is under a command responsible to a 


22 reneva Convention No. III, supra note 14, Art. 4(A)(2). 

23 Cee, e.g, M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 1, para. 2.1.1, at 244-46; J. STONE, 
LEGEL CONTROLS OF INTERNATIONAL CONFLICT 566 (1954); Aldrich, supra note 1, at 768-70. 

24 Accord, ICRC COMMENTARY, supra note 1, paras. 1672-75. 
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party to the conflict and has an internal disciplinary system that enforces compli- 
ance with the laws of war, why should it be treated differently in this regard froma 
regular unit? 

Paragraphs 3 and 4 of Article 44 deal with the requirement of carrying arms 
openly. They need to be read carefully. 


3. In order to promote the protection of the civilian population from the 
effects of hostilities, combatants are obliged to distinguish themselves from 
the civilian population while they are engaged in an attack or in a military 
operation preparatory to an attack. Recognizing, however, that there are 
situations in armed conflicts where, owing to the nature of the hostilities an 
armed combatant cannot so distinguish himself, he shall retain his status as a 
combatant, provided that, in such situations, he carries his arms openly: 


(a) during each military engagement, and 

(b) during such time as he is visible to the adversary while he is engaged ina 
military deployment preceding the launching of an attack in which he is to 
participate. . . 


4. A combatant who falls into the power of an adverse Party while failing 
to meet the requirements set forth in the second sentence of paragraph 3 shall 
forfeit his right to be a prisoner of war, but he shall, nevertheless, be given 
protections equivalent in all respects to those accorded to prisoners of war by 
the Third Convention and by this Protocol. This protection includes protec- 
tions equivalent to those accorded to prisoners of war by the Third Conven- 
tion in the case where such a person is tried and punished for any offences he 
has committed. 


The first sentence of paragraph 3 states the general rule and requires combat- 
ants to distinguish themselves from the civilian population at all times during 
attacks and during military operations preparatory to an attack. Any combatant 
who fails to do so is subject to punishment—not by loss of POW status, but by 
criminal sanctions for violating the rule.” What is not required is that an irregular 
distinguish himself at all times. This provision recognizes the reality that some 
irregulars in occupied territory will, of necessity, be part-time soldiers—bakers by 
day and soldiers by night. It represents the judgment of the Geneva Conference, 
in which the U.S. delegation joined, that it makes sense to encourage part-time 
combatants to comply with the rule of distinction during attacks and military 
operations preparatory to attack, by recognizing their combatant status and POW 
rights if they do so and by subjecting them to criminal penalties if they fail to do so. 
Admittedly, the phrase “military operation preparatory to an attack” is imprecise 
and will have to be interpreted in practice in the light of concrete situations, but 
the irregulars are the ones who run the risk that flows from this lack of precision, 
not their adversaries. The captor will have to decide whether to prosecute cap- 
tured irregulars for violation of that first sentence of paragraph 3, and the military 
courts of the captor will have to decide whether anyone prosecuted is guilty of a 
violation. 

The second sentence of paragraph 3 and paragraph 4 carry further the possible 
sanctions for irregular combatants’ failure to distinguish themselves from the 
civilian population. These provisions recognize that, in certain circumstances, 
failure to carry arms openly can create such serious risks for the civilian popula- 
tion that it must be discouraged by greater sanctions—the loss of combatant and 


35 States should of course ensure that this offense is made criminal under their law if it is not already 
criminal, and that appropriate penalties are provided. 
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prisoner-of-war status and the consequent punishment of the individual as a com- 
mor. criminal.”° The circumstances in which these greater sanctions may be im- 
posed for a failure of distinction are the following: first, if the situation is not one 
“where, owing to the nature of the hostilities,” he “cannot” so distinguish himself; 
second, if he fails to carry his arms openly during a “military engagement”; or 
third, if he fails to carry his arms openly “during such time as he is visible to the 
adversary while he is engaged in a military deployment preceding the launching of 
an actack.’’ Insofar as each of the quoted situations is ambiguous, the protection 
accorded by this article to irregulars may be less than it seems, because it is the 
captor power and its tribunals that will have to interpret it. 

Moreover, it is open to any state, when it becomes a party to Protocol I, to make 
its acceptance subject to understandings, as well as reservations.” I expect that 
various states, including the United States, may wish to express their understand- 
ing of at least some of these terms in Article 44. As noted above, the United States 
expressed its understanding of the phrase “military deployment preceding the 
launching of an attack” at the time of signature of the Protocol. As the principal 
drafer of Article 44, I have always believed that the only circumstances in which 
the nature of the hostilities prevents compliance with the basic rule of distinction 
are rostilities between irregular armed forces and the forces of an occupying 
power within occupied territory (and, of course, the analogous situation in wars of 
national liberation in the unlikely event the Protocol were ever applied to such a 
war} Appropriate understandings on that point have already been made by sev- 
eral states upon ratification, including Italy, Belgium and New Zealand. 

Only experience in future armed conflicts will determine whether Protocol I 
has succeeded in giving irregular armed forces adequate inducement to distin- 
guisa themselves from the civilian population, and thus in improving the protec- 
tion accorded in practice to the civilian population. It certainly offers more hope 
in tris regard than the demonstrably unworkable conditions of Article 4(A)(2) of 
the 1949 Geneva Convention No. III. 

Finally, it should be obvious that neither the provisions of Article 1, paragraph 
4, nor those of Article 44, nor those of the two in combination provide any solace 
or support for terrorists. Failure by combatants to distinguish themselves from the’ 
civil an population throughout their military operations is a punishable offense. 
Ter-orist acts are all punishable crimes, including attacks on civilians, the taking 
of hostages, and disguised, perfidious attacks on military personnel, whether com- 
mitted by combatants or by noncombatants, and whether the perpetrator is enti- 
tled to POW status or not. Assertions that ratification of Protocol I would give aid 
to, or enhance the status of, the PLO or of any terrorist group are totally un- 
founded. That such assertions should have been made by a President of the 
Uni-ed States and those who advised him. is regrettable. 


°8 Solf points out that irregulars who fail to meet the minimum standards of paragraph 4 and thus - 
forfet their rights to POW status are vulnerable to trial not only as common criminals, but also for 
breaches of the law of armed conflict, for example, perfidy, as prohibited by Article 37 of the Protocol. 
Solf, supra note 8, at 279. i 

27 “he Diplomatic Conference considered, but ultimately decided to reject, an article that would 
have prohibited reservations to certain specified provisions. Being unable to agree on the nonreserv- 
able provisions, the conference recognized that, pursuant to Article 19 of the Vienna Convention on 
the Law of Treaties, a reservation would be permissible unless it was “incompatible with the object and 
purpose of the treaty.” See M. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 1, at 570-72. 
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Military Considerations 


While both the 1987 presidential transmittal documents and the Legal Ad- 
viser’s 1988 Rationale also referred in passing to a study by the Joint Chiefs of Staff 
(JCS) that allegedly found Protocol I to be unacceptable from the point of view of 
military operations, no details were given, and it seems clear that these references 
to military considerations were made simply to buttress the decision to reject the 
Protocol—a decision that had already been made on different, political 
grounds.”® 

As I noted earlier, the Department of Defense was involved at every step of the 
way in the negotiation of the Protocol, the Joint Chiefs of Staff approved every 
one of our position papers, the Defense Department’s representatives joined fully 
in our delegation report, and the Department itself concurred in the U.S. decision 
to sign Protocol I in December 1977. While at that time there remained a few 
provisions with ambiguities meriting clarification by means of formal understand- 
ings, the only open question within the executive branch was whether we would 
need a reservation of certain rights of reprisal. 

The only objections of the JCS that the Reagan administration referred to in 
public are the following: 


(1) “the Protocol grants guerrillas a legal status that often is superior to 
that accorded to regular forces”; 

(2) “[i]talso unreasonably restricts attacks against certain objects [unidenti- 
fied] that traditionally have been considered legitimate military targets”; 

(3) “ijt fails to improve substantially the compliance aid verification 
mechanisms of the 1949 Geneva Conventions’; 

(4) it “eliminates an important sanction against violations of those Conven- 
tions”; ; and . 

(5) it is “too ambiguous and complicated to use as a practical guide for 
military operations. 


Let me discuss these objections one by one. 

Superior legal status for irregulars. The first objection simply cannot withstand 
careful scrutiny. Presumably, it is based on the contrast between paragraphs 3 and 
7 of Article 44. As discussed above, paragraph 3 recognizes that there may be 
situations—in occupied territory—where combatants cannot distinguish them- 
selves from the civilian population as required by that paragraph and it sets fortha 
minimum standard that must be met if they are not to lose their status as combat- 
ants and their entitlement to POW status if captured. Paragraph 7 states: ‘“This 
Article is not intended to change the generally accepted practice of States with 
respect to the wearing of the uniform by combatants assigned to the regular, 
uniformed armed units of a Party to the conflict.” 

This latter provision was strongly desired by the United States to make clear 
that the efforts under the Protocol to induce irregulars in occupied territory to 
comply with the law provide no license for regulars to disguise themselves as 


28 Thus, while the President’s letter of transmittal, the Secretary of State’s letter of submittal, and 
the Legal Adviser's Rationale all set forth at length the political objections related to Articles 1{4) and 
44, the references to the JCS study and conclusions were limited to one brief paragraph. 

39 The quotations are from the Secretary of State’s letter of submittal, attached to President 
Reagan’s letter of transmittal. Letter of Submittal from Secretary of State George P. Shultz, S. 
TREATY Doc. No. 2, supra note 2, at VH, IX [hereinafter Letter of Submittal]. Virtually identical 
language appears in the Legal Adviser's Rationale. Sofaer, supra note 13, at 785. 
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civil ans. Moreover, as a practical matter, irregulars are scarcely in a more favor- 
able legal position, as they can be punished criminally for failing to distinguish 
thenselves throughout military operations, as required by the first sentence of 
parzgraph 3, even if their captor agrees that they retain their POW status pursu- 
ant fo the second sentence of that paragraph; and, if deprived of POW status, they 
are 7ulnerable to punishment as common criminals or for perfidy. 

Uzreasonable restrictions on attacks against certain objects. The second stated objec- 
tion fails to indicate either the objects or the restrictions to which it refers. One 
ind_cation of what was meant may be found in remarks by State Department 
Deputy Legal Adviser Michael J. Matheson in January of 1987.°° He indicated 
var ous provisions of the Protocol that the administration supported and consid- 
ere= as either existing customary international law or appropriate to become 
cus:)mary international law and contrasted them with certain other provisions 
tha: the administration opposed. The only provisions he identified as opposed by 
the administration that could be relevant to restrictions on attacks against objects 
are Article 56 concerning dams, dikes and nuclear power stations,?! and Articles 
35 and 55 relating to the protection of the natural environment. In his remarks 
anc in the remarks prepared for delivery on the same occasion by Legal Adviser 
Sofzer, it was asserted that the principal objection to Article 56 is that it would 
prohibit attacks necessary to destroy electric power grids.*? With respect to the 
articles concerning the environment, no explanation was offered. 

43 for dams, dikes and nuclear power stations, I have explained elsewhere’? 
wh Article 56 is a reasonable, precautionary measure that does not prohibit 
mil.-arily necessary attacks against either nuclear or hydroelectric generating sta- 
tions if they are furnishing power to an integrated power grid or otherwise in 
regular, significant and direct support of military operations. Hydroelectric 
power stations are not themselves dams or dikes; they are ‘‘other military objec- 
tives located at or in the vicinity of” dams or dikes, as referred to in paragraph 2(c) 


30 tee Workshop, supra note 15, at 423-29. 
3! article 56 provides, in part, as follows: 


1. Works or installations containing dangerous forces, namely dams, dykes and nuclear electri- 
cal generating stations, shall not be made the object of attack, even where these objects are 
military objectives, if such attack may cause the release of dangerous farces and consequent severe 
losses among the civilian population. Other military objectives located at or in the vicinity of these 
works or installations shall not be made the object of attack if such attack may cause the release of 
cangerous forces from the works or installations and consequent severe losses among the civilian 
population, 


2. The special protection against attack provided by paragraph 1 shall cease: 


(a) for a dam or a dyke only if it is used for other than its normal function and in regular, 
Significant and direct support of military operations and if such attack is the only feasible way to 
werminate such support; 

(b) for a nuclear electrical generating station only if it provides electric power in regular, 
significant and direct support of military operations and if such attack is the only feasible way to 
terminate such support; 

(c) for other military objectives located at or in the vicinity of these works or installations only if 
éhey are used in regular, significant and direct support of military operations and if such attack is 
che only feasible way to terminate such support. 


3. In all cases, the civilian population and individual civilians shall remain entitled to all the 
protection accorded them by international law, including the protection of the precautionary 
measures provided for in Article 57. If the protection ceases and any of the works, installations or 
military objectives mentioned in paragraph | is attacked, all practical precautions shall be taken to 
void the release of the dangerous forces. 


52 Vorkshop, supra note 15, at 434, 468. 33 Aldrich, supra note 8, at 714-16. 


` 
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of Article 56, and thus may be attacked if that is the only feasible way to terminate 
their use in “regular, significant and direct support of military operations.” I 
cannot understand why the Reagan administration chose to make the unrealistic 
argument—and one contrary to the interests of the United States—that provid- 
ing electric power to an integrated power grid does not constitute such support of 
military operations as to deprive the power plant in question of the special protec- 
tion accorded by the second sentence of paragraph 1 of the article. The language 
of paragraph 2(c) was deliberately chosen to permit attacks against power plants 
that are connected to integrated power grids. In my report as rapporteur to the 
committee considering the draft article, I pointed out, as examples, that use of 
electric power for the production of arms, ammunition and military equipment 
would clearly qualify to remove the special protection accorded the generating 
plant, whereas production solely of civilian goods would not.** I thought it obvi- 
ous that electricity in integrated power grids is bound to be used in ways that 
justify attacks against the grid and its components, including the generating facil- 
ity if that is the only feasible way to terminate its contribution to the power grid. A 
generating station restricted to civilian purposes is conceivable but not likely to be 
found often in reality. The fact that none of the ninety-seven states now party to 
the Protocol has found it necessary to express an understanding or reservation 
with respect to this matter seems clear confirmation that the issue is a “red her- 
ring”—an unrealistic interpretation designed solely to buttress a political rejec- 
tion of the Protocol. 

The main protection accorded by Article 56 to power-generating stations is 
likely to reside in the last sentence of paragraph 3, requiring an attacker to take 
“all practical precautions” to avoid the release of the dangerous forces; that is, to 
avoid destroying the dam adjacent to the hydroelectric power station and to avoid 
release of nuclear radiation from the nuclear power station. Surely, the JCS can- 
not quarrel with that.’ As for attacks on dams or dikes as such, it is difficult to 
imagine why it would be necessary to attack them in ways that might breach them 
and cause the release of their stored water—and other types of attacks are not 
constrained by Article 56—unless they were being used by an enemy as part of a 
defense line, or as the base of a road used for military purposes, or in some similar 
fashion, in which event the article does not prohibit such an attack.*® 

The environmental restrictions in the Protocol are found in Articles 35 and 55, 
which prohibit the use of “methods or means of warfare which are intended, or 
may be expected, to cause widespread, long-term and severe damage to the natu- 
ral environment.” These terms are not defined in the text, but the reports of the 
conference indicate that collateral damage from conventional warfare, even very 
severe damage such as occurred at Verdun in the First World War, was not 
intended to be prohibited and that “long-term” should be understood in terms of 


54 Report to Committee IHI, Conf. Doc. CDDH/UI/264/Rev.1 (Mar. 13, 1975), 15 DIPLOMATIC 
CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL HUMANITARIAN 
LAW APPLICABLE IN ARMED CONFLICTS, OFFICIAL RECORDS 347 (1978), reprinted in 3 H. LEVIE, 
PROTECTION OF WAR VICTIMS: PROTOCOL I TO THE 1949 GENEVA CONVENTIONS 293, 295 (1980). 

55 Sofaer also construed Article 56 as prohibiting attacks against a nuclear plant that is used to 
produce plutonium for nuclear weapons purposes. Workshop, supra note 15, at 469. Such a plant, 
however, is a weapons plant, not a power plant covered by Article 56 at all. 

38 Professor Solf’s view is that Article 56 “differs little from customary international law.” Solf, 
Protection of Civilians Against the Effects of Hostilities Under Customary International Law and Under Protocol 
L 1 Am. UJ. INT'L L. & Pot’y 117, 134 (1986). 
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deczdes.*” Moreover, the requirements are in the conjunctive: prohibited means 
or methods are only those that may be expected to meet the stated requirements 
of area, duration and severity.** Environmental damage resulting from the use of 
nuclear weapons would of course be excluded because the rules established by the 
Protocol are not intended to have any effect on the use of nuclear weapons, a point 
emphasized by the United States Statement of Understanding. While these provi- 
sions of Articles 35 and 55 are clearly new law—“‘rules established by the Proto- 
col” —I would not be surprised to see them quickly accepted as part of customary 
. international law insofar as non-nuclear warfare is concerned, and I have diff- 
culty believing that the JCS would want to pursue means or methods of conven- 
tional warfare that would cause widespread and severe damage to the environ- 
mens lasting for decades. Even during the Vietnam War, when American armed 
forces used defoliants on a large scale, the legal advice given by the Legal Adviser 
to the Secretary of State was that it would be prudent to limit their use to the 
territories of South Vietnam and Laos, where we had the consent of the Govern- 
menz of the territory, and avoid establishing a precedent for the first use of these 
novel chemical agents as weapons of war on the territory cf either an adversary 
(North Vietnam) or a neutral (Cambodia). To the best of my knowledge, that 
advize was followed, although there was at least one allegation by the Cambodian 
Gov2rnment that a rubber plantation in Cambodia had been damaged by air- 
dropped defoliants.*° 

Feilure to improve compliance. The third objection—that the Protocol fails to 
improve compliance and verification mechanisms—is truly baffling. On the con- 
trary, the Protocol for the first time establishes procedures to facilitate the desig- 
nation of protecting powers to monitor compliance with the Conventions and the 
Protocol.*° The presence of representatives of a protecting power, i.e., a state that 
has agreed to look after the interests of one state in the territory of another, is 
perkaps the single most important assurance of compliance with the Geneva Con- 
vent ons and the Protocol. In the Vietnam War, the United States tried unsuccess- 
fully to induce North Vietnam to accept a protecting power or the Internationa] 
Corrmittee of the Red Cross (ICRC) as a substitute for a protecting power. Al- 
though the new Article 5 in Protocol I falls short of the ideal solution in that it 
does not designate the ICRC as an automatic substitute in the event no other 


. 5° See the excerpts from the records of the conference collected in 3 H. LEVIE, supra note 34, at 
259-77. 
38 tf]. BOTHE, K. J. PARTSCH & W. A. SOLF, supra note 1, para. 2.7, at 348, state the following 
concl sion: 


In view of the well established and uncontradicted interpretations in the Report of the Committee 

-[Committee III of the Diplomatic Conference], as well as that made in declarations, Arts. 35(3) 
and 55 will not impose any significant limitation on combatants waging conventional warfare. It 
szems primarily directed to high level policy decision makers and weuld affect such unconven- 
tonal means of warfare as the massive use of herbicides or chemical agents which could produce 
videspread, long-term and severe damage to the natural environment. 


3 1 no longer have access to the State Department records relevant to the use of herbicides in the 
Vietnam War, so I cannot cite the appropriate documents. From 1965 to 1969, I was Assistant Legal 
Adviser for East Asian and Pacific Affairs. From 1969 to 1977, I was Deputy Legal Adviser. 

As For the Protocol, it should be noted that Solf comments in connection with the provisions on 
damaze to the environment that “[aJlthough the formulation is new, and the protections granted by 
Protczol I are greater, this prohibition is so basic that it must be construed as being inherent to a 
general principle of law and thus, general international law.” Solf, supra rote 36, at 134. 

4° Erotocol I, supra note 1, Art. 5. 
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protecting power or substitute can be agreed upon, it represents a significant 
improvement on the 1949 Conventions.. 

Article 5 requires the ICRC to offer its good offices to the parties to a conflict to 
facilitate designation of a protecting power. It authorizes the ICRC to ask the 
parties to give it lists of at least five acceptable protecting powers and obligaies the 
parties to provide such lists within two weeks. (Vietnam refused to name a single 
protecting power as acceptable to it.) If, despite these procedures, no protecting 
power can be agreed upon, the article obligates the parties to the conflict to accept 
an offer by the ICRC (should it make such an offer) to substitute for a protecting 
power. In the end, a state cannot be compelled against its will to accept a protect- 
ing power or to permit one to inspect prisoner-of-war camps in territory under its 
control, but Article 5 will at least make it more difficult and politically costly for a 
state party to the Protocol to refuse to accent a protecting power or substitute ina 
future armed conflict. 

Moreover, the Protocol makes a major new contribution to the promotion of 
compliance by establishing, in Article 90, a permanent International Fact-Finding 
Commission, to be headquartered in Switzerland and to investigate and report on 
any allegations of grave breaches or other serious violations of the 1949 Conven- 
tions and the Protocol.*! The Commission is to function whenever both states 
involved (the accuser and the accused) have accepted its competence. As men- 
tioned above, the Commission is likely to come into existence soon, as nineteen of 
the requisite twenty states have filed declarations accepting its competence, in- 
cluding the Soviet Union. In fairness, the Reagan administration could not have 
known in 1987 that the Soviet Union was going to ratify Protocol I in 1989, and it 
doubtless could never have expected that the Soviet Union would accept the 
competence of the Commission.*? This new development alone should justify a 
quick reappraisal of the Protocol by the present administration in Washington. 

Elimination of the reprisal sanctions. The fourth objection—that the Protocol 
eliminates an important sanction against violations—refers to the succession of 
prohibitions of reprisal set forth in Articles 51-56. This is a real issue that de- 
serves serious consideration, but even if it is found to have merit, a reservation will 
cure it. 

Belligerent reprisals are acts in violation of the applicable laws of war directed 
by one party to the conflict against another for the purpose of coercing the latter 
to stop violating the law.** Reprisals may be either in kind (violating the same rule 
of law) or not in kind. Sometimes reprisals have succeeded in stopping violations,, 
but often they have not. In practice, the threat of reprisal has been more effective 
than the act of reprisal, and the mechanism obviously involves the risk that coun- 
terreprisals will escalate into a general breakdown in observance of the law. From 


4l Paragraph 2(c) of Article 90 provides: 
The Commission shall be competent to: 


(i) enquire into any facts alleged to be a grave breach as defined in the Conventions and this 
Protocol or other serious violation of the Conventions or of this Protocol; 

(ii) facilitate, through its good offices, the restoration of an attitude of respect for the Conven- 
tions and this Protocol. 


*# In January 1987, Judge Sofaer stated that “‘it is extremely unlikely that either the Soviet Union or 
any of its allies or clients would consent to the activities of the Commission.” Workshop, supra note 15, 
at 470. On that point, I certainly would have agreed with him at that time. 

* See F. KALSHOVEN, BELLIGERENT REPRISALS (1971). 
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the 1umanitarian point of view, reprisals usually, if not always, hurt innocent 
people, that is, people who are not responsible for, and cannot control, the viola- 
tion: against which the reprisals are directed. i 

Reprisals against prisoners of war have been outlawed since the adoption of the 
1929 Geneva Convention,** and reprisals against all persons protected by the 
1949 Geneva Conventions were forbidden by those Conventions.* In 1954 the 
Hague Convention on the Protection of Cultural Property also prohibited repri- 
sals against protected cultural property.*° Thus, it was not agreat surprise to find 
at the Diplomatic Conference of 1974-1977 that strong pressure was exerted to 
include in Protocol I additional prohibitions of reprisals against persons and ob- 
jects. Nevertheless, the thoroughness with which the conference acted in response 
to ths pressure was troubling to the American delegation and those of many other 
Wesern countries. Protocol I added the following prohibitions of reprisals in part 
IV, which deals with civilians: 


e against civilians or the civilian population (Article 51, paragraph 6); 

è against civilian objects (Article 52, paragraph 2); 

e against historic monuments, works of art or places of worship that consti- 
tute the cultural or spiritual heritage of peoples (Article 53(c)); 

è against objects indispensable to the survival of the civilian population 
(Article 54, paragraph 4); 

e against the natural environment (Article 55, paragraph 2); and 

e against dams, dikes or nuclear power stations (Article 56, paragraph 4). 


Ir light of these new prohibitions, the only remaining possibility of lawful bellig- 
erert reprisals seems to be against enemy combatants, such as by using prohibited 
wea3ons, an option with little evident appeal or utility unless in response to the 
enemy’s use of prohibited weapons. Thus, states ratifying or acceding to Protocol 
I must consider carefully whether it is desirable to enter a reservation with respect 
to one or more of these new prohibitions of reprisal.*” France decided not to ratify 
Pro ocol I largely because of its objections to them. Italy made a declaration that is 
ambiguous but certainly relates to the issue. The relevant Italian declaration 
states: ‘Italy will react to serious and systematic violations by an enemy of the 
oblizations imposed by Additional Protocol I and in particular its Articles 51 and 
52 with all means admissible under international law in order to prevent any 
further violation.”*? To date, no other state party has referred to the issue of 
reprisals. 


#4 “onvention Relative to the Treatment of Prisoners of War, July 27, 1929, Art. 2, 47 Stat. 2021, 
TS Mo. 846, 2 Bevans 932. 

45 Seneva Convention No. I, supra note 14, Art. 46; Geneva Convention No. II, supra note 14, Art. 
47; Geneva Convention No. IIl, supra note 14, Art. 13; Geneva Convention No. IV, supra note 14, 
Art. 33. 

46 “onvention for the Protection of Cultural Property in the Event of Armed Conflict, May 14, 
195<, Art. 4, para. 4, 249 UNTS 240. 

‘7 A state party cannot simply suspend or terminate the operation of all or part of the Protocol on 
the ground of material breach by its adversary. Article 60, paragraph 5 of the Vienna Convention on 
the Law of Treaties excludes from the relevant rules of suspension or termination “provisions relating 
to the protection of the human person contained in treaties of a humanitarian character, in particular 
to p-ovisions prohibiting any form of reprisals against persons protected by such treaties.” Vienna 
Con-ention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331. 

48 ICRC, Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, 
Reservations, Declarations and Communications as at 30 June 1989 (1989), reprinted in A. Roberts & 
R. Cuelff, supra note 1, at 465. 
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While it is important that the right to use illegal weapons in reprisal against their 
use be maintained in order to deter or stop such use—and the Protocol does not 
affect that right—I suggest that it may not be the only right of reprisal that should 
be permitted. From the standpoint of the United States, I think, the problem is 
really limited to serious and systematic attacks against the civilian population, for 
it would obviously be impossible for the United. States—or any nation—to fail to 
respond forcefully in such circumstances.*® On the other hand, here one should 
not overlook the understanding made upon signature by the United States, that 
the “rules established by this Protocol” (and the prohibition of reprisals against 
the civilian population is such a rule) have no relation to, or effect upon, the use of 
nuclear weapons. It may seem unlikely that serious and systematic attacks against 
our civilian population or our reprisals in response would be carried out other 
than by the use of nuclear weapons, but one cannot deny the theoretical possibil- 
ity. In any event, it is difficult to defend a treaty provision that—even only in 
theory——could compel a state to make a first use of nuclear weapons in a conflict so 
as to respond to non-nuclear, but serious and systematic, attacks against its civilian 
population. 

Accordingly, I suggest that the United States consider entering a reservation to 
Article 51 along the following lines: 


Notwithstanding the provisions of paragraph 6 of Article 51, the United 
States reserves the right of reprisal in the event of serious and systematic 
unlawful attacks on its civilian population by an adverse Party or Parties, 
subject to the following conditions: (1) other reasonable means to secure the 
cessation of such attacks have been tried and have failed; (2) with respect to 
such attacks by an adverse Party which has deposited a declaration pursuant 
to Article 90, paragraph 2, recognizing the competence of the International 
Fact-Finding Commission, the Commission shall first be given a reasonable 
opportunity to investigate and report its findings; (3) the right shall be exer- 
cised only after appropriate warning has been given and has failed to secure 
the cessation of such attacks; (4) any decision to exercise the right shall be 
made by the President; (5) measures taken in exercise of the right shall not be 
disproportionate to the unlawful attacks by the adverse Party; and (6) these 
measures shall end when the cessation of such attacks by the adverse Party has 
been secured. 


Such a reservation, by incorporating the customary international law conditions 
for belligerent reprisal and by recognizing both the sole legitimate purpose of 
stopping breaches of the law and the priority to be accorded to other means of 
securing compliance with the law, including the new International Fact-Finding 
Commission, would be a good precedent for other states and would be defensible 
as not incompatible with the object and purpose of the Protocol. 

Too ambiguous and complicated. Finally, turning to the last objection to the Proto- 
col reportedly raised by the Joint Chiefs of Staff—that the Protocol is “too ambig- 
uous and complicated to use as a practical guide for military operations’ —I am 
forced to conclude that it is the sort of objection one cannot rebut, or even discuss 
meaningfully, in the absence of examples.®° Certainly there are ambiguities in the 


* It is arguable, of course, that a right of reprisal should also be reserved in the event of other 
systematic and serious war crimes. 

50 Several remarks reported to have been made by an active-duty officer, Lt. Col. Burrus M. 
Carnahan, although apparently not made in his official capacity, at the January 1977 American Univer- 
sity workshop on the Protocol, suggest some of the provisions that may have been meant by this 
objection. He identified the presumption of civilian status in case of doubt (Arts. 50(1) and 52(3)) and 
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text, as there are bound to be in any treaty negotiated among delegations repre- 
senting more than a hundred countries, but there are certainly fewer than in the 
unccdified customary law, and those ambiguities that could cause serious difficul- 
ties can be dealt with adequately by means of interpretation. By this I mean both 
formal interpretive statements made on the record during the Diplomatic Confer- 
ence or recorded at the time of signature or ratification and less formal interpre- 
tatians made in national military manuals. It is such manuals, after all, rather than 
customary international law and the texts of treaties, that serve as direct guidance 
for the troops, and I would not have thought that those who write these hand- 
booLs—that is, the military—-would object to having some freedom to interpret 
the Protocol in ways to ensure that it is practicable. 

Daring the negotiation of Protocol I, the representatives of the United States 
mad quite a few statements of their understanding of the text. These included: 


(1) that the rules established by the Protocol were not intended to have any 
effect on, and do not regulate or prohibit, the use of nuclear weapons; 


(2) that the situations in which combatants could not distinguish them- 
selves throughout their military operations, as stated in Article 44, paragraph 
3, could exist only in the exceptional circumstances of territory occupied by 
an adversary or in those armed conflicts described in Article 1, paragraph 4; 


(3) that the phrase “military deployment preceding the launching of an 
attack,” in Article 44, paragraph 3, means any movement toward a place 
from which an attack is to be launched; 


(4) that a specific area of land may be a military objective if, because of its 
location or other reasons specified in Article 52, its total or partial destruc- 
tion, capture or neutralization, in the circumstances ruling at the time, offers 
definite military advantage; 


(5) that the first sentence of paragraph 2 of Article 52 prohibits only such 
attacks as may be directed against nonmilitary objectives and does not deal 
with the question of collateral damage; 


(6) that, if the cultural objects and pace of worship protected by Article 
53 are used in support of the military effort, they lose the special protection of 
that article; 


(7) that, in relation to Articles 51-58, commanders and others responsible 
for planning, deciding upon, or executing attacks necessarily have to reach 
decisions on the basis of their assessment of the information from all sources 
that is available to them at the relevant time; and 


(8) that the reference in Articles 51 and 57 to “military advantage” means 
the advantage anticipated from the attack considered as a whole and not only 
from isolated or particular parts of that attack.*! 





the -equirement that parties respect their legal obligations with respec: to civilians even when an 
eneny has violated its obligations not to place civilians near military objectives in an effort to deter 
attacks on such objectives (Art. 51(7) and (8)). Workshop, supra note 15, at 506. He also pointed to 
Artizle 57 on precautions in attack, id. at 516, and concluded that “the Joint Chiefs of Staff carefully 
reviewed the Protocol but could not recommend ratification simply because it would create too many 
prot lems as a result of the complexity and comprehensiveness of the Protocol,” id. at 519. Certainly, 
the Protocol is both comprehensive and, in places, complex, as are most laws, but I have no doubt that 
the Government of the United States has the competence to translate i: into military manuals that 
wow:d be both practicable and comprehensible to military officers. What appears to be lacking is the 
desi-e. 
51 U.S. Delegation Report, supra note 3, App. C. 


kd 
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These statements of understanding are suggestive of the kinds of statements that. 
could usefully accompany ratification of the Protocol by the United States and 
should help to overcome the reported worries of the JCS about “ambiguities.” 
Most of these understandings have already been made by one or more of our 
NATO allies upon ratification. 


IV. THE PROTOCOL AS CUSTOMARY INTERNATIONAL LAW 


Following its rejection of Protocol I, the Reagan administration began an effort 
to identify the principles and provisions found in the Protocol that it considered to 
be either settled customary international law or appropriate to respect with a view 
to their ultimate recognition as customary international law.5? This is a natural 
course when one wishes to avail oneself of the desirable things in a treaty without 
the undesirable, but it will be a hard course to maintain if the great majority of . 
states, including our close allies, intends to ratify or accede to the treaty.°? While it 
is still too early to say with certainty that Protocol I will obtain the nearly universal 
acceptance of the 1949 Conventions themselves, the ratification and accession 
process is continuing at a reasonable pace, and the ratification in 1989 by the 
Soviet Union may well quicken the pace. In view of the indications noted above 
that Germany and Great Britain may soon ratify, the United States clearly faces 
the risk that, if it continues to lead a charge against the Protocol, it will have no 
followers except Israel.°* Even a state as important as the United States will find it 
extremely difficult to keep significant humanitarian protections established by the 
Protocol from being accepted in time as customary international law if the Proto- 
col achieves very wide acceptance or observance in practice even by nonparties. 
Moreover, while this article is not the place to analyze Protocol I as customary 
law,” much of the Protocol clearly is a codification of customary law; and I have 
already noted that at least one respected authority has ventured the view that the 
provisions protecting the environment and dams, dikes and nuclear power sta- 
tions are, at least in their fundamentals, general international law.°® Conse- 
quently, the United States would be quite ill-advised to rely on its efforts to define 
customary international law. Ratification of the Protocol with appropriate under- 
standings and reservations would be a far safer course. 


52 Letter of Submittal, supra note 29, at X; Workshop, supra note 15, at 420 (remarks of Michael J. 
Matheson); see also Parks, Remarks, Customary Law and Additional Protocol I to the Geneva Conventions for 
Protection of War Victims, 81 ASIL Proc. 27 (1987) [hereinafter ASIL Panel]. 

58 Matheson has acknowledged that achievement of agreement would be difficult, if not impossible, 
even among governments with similar interests and outlooks. Workshop, supra note 15, at 422; 
Matheson, Remarks, ASIL Panel, supra note 52, at 29. 

54 Since Israel opposed the Pretocol from the moment Article 1, paragraph 4 was adopted, whereas 
the United States supported the Protocol prior to the advent of the Reagan administration, it may be 
more accurate to say that, Israel has no followers except the United States. 

55 On the basic problem, see T. MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS As CUSTOM- 
ARY Law (1989). Comments on the efforts by the United States to identify certain principles and 
provisions of Protocol I as customary law are found at pp. 62-70 and 74-78. For discussion of how the 
norms of general international law may be ascertained, see Workshop, supra note 15, at 436-60; ASIL 
Panel, supra note 52, at 26-43. 

58 See supra note 36. Meron points out that the United States has identified relatively few provisions 
of Protocol I as unlikely candidates for customary law status and adds that “[a]lthough these provisions 
are very important, it can be suggested, a contrario, that the United States agrees that the bulk of the 
provisions of Protocol I embodies norms which either have already matured into customary law or are 
appropriate for maturation into customary law.” T. MERON, supra note 55, at 67. 
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V. CONCLUSION 


Fresident Reagan was badly advised with respect to Protocol I, as ratification of 
the Protocol would neither benefit terrorists nor endanger civilians, but, on the 
cortrary, would greatly improve the protection of civilians during armed conflict 
anc be very much in the interest of the United States. In my judgment, the 
Prcrocol was sacrificed by the Reagan administration so thax it could portray itself 
as cough on terrorism and its predecessors as weak. In any event, the recent 
ratification and unforeseeable acceptance of the competence of the International 
Fact-Finding Commission by the Soviet Union constitute such a change of circum- 
stamces—and such improved prospects for enforcement of compliance with the 
law—-as to warrant a serious and objective examination cf the Protocol by the 
current United States administration without further delay. The times and the 
players have changed, which gives good reason for hope that the administration 
wil. consider the Protocol on its merits and not be influenced by the baseless 
arguments made against it, for whatever reasons, in the recent past. 
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WHALES: THEIR EMERGING RIGHT TO LIFE . 
By Anthony D’Amato and Sudhir K. Chopra* 


Writers of science fiction have often speculated about what it would be like to 
discover, on a planet in outer space, a much higher form of intelligence. How 
would we react to those creatures? Would we be so fearful of them that we would 
try to kill them? Or would we welcome the opportunity to attempt to understand 
their language and culture?! Stranger than fiction is the fact that there already 
exists a species of animal life on earth that scientists speculate has higher than 
human intelligence. The whale has a brain that in some instances is six times 
bigger than the human brain and its neocortex is more convoluted.” Discussing 
the creative processes of whales, Dr. John Lilly says that a researcher “‘is struck 
with the fact that one’s current basic assumptions and even one’s current expecta- 
tions determine, within certain limits, the results attained with a particular animal 
at that particular time.’’? Whales speak to other whales in a language that appears 
to include abstruse mathematical poetry.* They have also developed interspecies 
communication with dolphins. Whales are the most specialized of all mammals.® 


* Professor D’ Amato is a member of the Board of Editors. Mr. Chopra isa staff attorney for the U.S. 
Environmental Protection Agency in Dallas, Texas. Mr. Chopra’s participation in this article was in his 
private capacity. No official support or endorsement by the United States Government of this article is 
intended or should be inferred. 

The authors would like to thank Professor Christopher Stone for his very helpful comments on a 
draft of this article. 

' Dr. Carl Sagan writes: 


Though the search for extraterrestrial intelligence may take a very long time, we could not do 
better than to start with a program of rehumanization by making friends with the whales and the 
dolphins. . . . They have behaved benignly and in many cases affectionately towards us. We 
have systematically slaughtered them. 


C. SAGAN, THE COSMIC CONNECTION 178-80 (1973). 

? D, Day, THE WHALE WAR 152 (1987). Although the whale has a very large body in relation to its 
brain size, only a minor percentage of the cerebral cortex is directly concerned with control of the 
body; the whale’s cerebral cortex (functioning as memory and conceptual thought) is much larger than 
a human’s. Bunnell, The Evolution of Cetacean Intelligence, in MIND IN THE WATERS 52 (J. McIntyre ed. 
1974) [hereinafter McIntyre]. According to Dr. John Lilly, “To think the way we do he [the whale] 
would need to use about one-sixth of his total brain.” J. Litty, THE MIND OF THE DOLPHIN: A 
NONHUMAN INTELLIGENCE 63 (1967). A capacity for humor and playfulness is generally associated 
with high human intelligence; whales and dolphins, too, conspicuously exhibit playful and humorous 
behavior. Id. at 58 (“play is a hallmark of intelligence and is indispensable for creativity and flexibil- 
ity”). ` 
3 Lilly, A Feeling of Weirdness, in McIntyre, supra note 2, at 71. Dr. Lilly’s statement is the best 
description we have seen about what it is like to be dealing with a possibly superior intelligence. 

4 See generally J. LILLY, supra note 2. 

5 Humans, of course, have been unable to develop interspecies communication, except for the most 
rudimentary signals. See generally J. LILLY, MAN AND DOLPHIN (1961). 

ê Morgane, The Whale Brain: The Anatomical Basis of Intelligence, in McIntyre, supra note 2, at 84, 
91-92. Ifall brains are “learning machines,” as artificial-intelligence researcher Marvin Minsky sug- 
gests (M. MINSKY, THE SOCIETY OF MIND 120 (1986)), and these learning machines constitute an 
efficacious survival mechanism (as the theory of natural selection indicates), the size of whales’ brains 
may indicate a spectacularly efficient survival mechanism. Dr. Lilly speculates: “If a sperm whale, for 
example, wants to see-hear-feel any past experience, his huge computer [brain] can reprogram it and 
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They are sentient, they are intelligent, they have their own community, and they 
can suffer. Yet because they have no hands to fashion tools or construct weapons 
for self-defense—because they “do not have the ability to crive harpoons through 
livir g flesh’”’ they are vulnerable to human predation.® Many species of whales 
have been savagely hunted to near extinction. Even todzy, despite the interna- 
tional restrictions that have made the outfitting of new whaling vessels unprofit- 
able, whalers already in the business—using their sunk capital investments—con- 
tinue to search out and destroy these magnificent creatures.® 

P-ofessor Richard Falk writes that ‘‘it is a late hour on the biological clock that 
con-rols cetacean destiny, but hopefully not too late.’’!® Australia, a nation that in 
yeacs past had engaged heavily in whaling, declared in 1979 that “the harpooning 
of trese animals is offensive to many people who regard killing these special and 
intelligent animals as inconsistent with the ideals of markind, and without any 
valid economic purpose in mitigation.’’’’ Yet national policies do not automati- 
cally transmute into international legal restrictions.'* Neither the present opposi- 
tior to whaling of an overwhelming number of states nor the ethical revulsion of 
many people throughout the world protects whales from the whale-hunting mi- 
nority of states or gives them an international legal entitlement to survive. Even if 
sowe observers feel that the burgeoning international law of “human rights” 
should in principle include the preservation of whales, that very label seems inap- 
prepriate because it connotes species chauvinism." 

This essay examines the history, and argues for the “‘presentiation,”’’* of a 
brcadening international consciousness about whaling amounting to an opinio 
jurss—the psychological component of international customary law. When this 
component is added to the evolving practices of states toward whaling, the combi- 
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run it off again. His huge computer gives him a reliving, as if with a three-dimensional sound-color- 
taste-emotion-re-experiencing motion picture.” After thus reviewing the original experience, the 
whae ‘‘can set up the model of the way he would like to run it the next time, reprogram his computer, 
run it off, and see how well it works.” J. LILLY, supra note 2, at 63-64. 

* Morgane, supra note 6, at 93 (quoting L. EIsELEY, THE LONG LONELINESS). Dr. Lilly asks why 
sperm whales do not attack humans unprovoked. He suggests that they recognize that “we are the 
most dangerous animal on this planet” and that if attacked unprovoked, “we would. . . wipe them off 
the face of the earth. I believe they recognize that we now have the means to do this. A large fraction of 
our-atomic and nuclear weapons testing is done over and in the Pacific Ocean close to the ocean routes 
of tae big whales.” J. LILLY, supra note 2, at 65. 

8 Indeed, human hunting and killing of whales may have occurred largely because whales are vulnera- 
ble if whales could have fought back successfully, humans might have learned to respect them and leave 
them alone. It is one of the darker aspects of human psychology that victims can gain respect by resort 
to ~iolence. Cf W. M. REISMAN, THE ART OF THE POSSIBLE: DIPLOMATIC ALTERNATIVES IN THE 
MIDDLE East 44-58 (1970) (discussing Palestinian self-respect resulting from fedayeen terrorism). 

*“Whales are killed for chicken feed, cattle fodder, fertilizer, car wax, shoe polish, lipstick, cos- 
mezics, margarine, cat and dog food, and to raise minks and foxes for fur coats.” McIntyre, Let Us Act, 
in McIntyre, supra note 2, at 224, 224. f 

2 Falk, Introduction: Preserving Whales in a World of Sovereign States, 17 DEN. J. INT'L L. & PoL’y 249, 
253 (1989). 

B Quoted by D. DAY, supra note 2, at 19 (statement of Prime Minister Fraser). 

® See Chopra, Whales: Toward a Developing Right of Survival as Part of ae Ecosystem, 17 DEN. J. INT'L L. 
& PoL’y 255 (1989). 

B Cf. D'Amato, Do We Owe a Duty to Future Generations to Preserve the Global Environment?, 84 AJIL 
193, 197-98 (1990). 

“ We use the term “‘presentiation” to denote the present instantiation of legitimately realizable 
exvectation. See I. MACNEIL, THE NEw SOCIAL CONTRACT 60 (1980) (‘‘presentiation . . . is the 
bringing of the future into the present”). 
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nation of psychological and material elements arguably constitutes binding cus- 
tomary law.’® The dynamic element of that custom and its underlying philosophy 
generate, we conclude, an emergent entitlement of whales—not just “on behalf of” 
whales—to a life of their own.'® 

We begin in part I with an inferred moral claim of whales to live and to be left 
alone. Next, in part II, we present an analytical history of the policies and practices 
of the various international institutions concerned with whaling. We attempt to 
show that over time their policies have generally moved through five analytic 
stages—free resource, regulation, conservation, protection and preservation— 
and perhaps into a sixth, entitlement. We contend that this sixth stage is either an 
actuality or at least an actualizable development entailed by the preceding five 
stages. In part III we analyze the entitlement stage, showing the difference it can 
make in respect of legal initiatives. Part IV is devoted to the two current counter- 
claims on behalf of whaling: the “scientific research” claim’and the “aboriginal” 
claim. We end our presentation with a brief conclusion. 


I. THE MORAL CLAIM 


A weak claim of environmental awareness is that we must concern ourselves 
with the integrity of the environment because of a duty to future generations. The 
asserted ‘‘duty to future generations” is subject to Parfit’s demonstration that it is 
self-defeating.’ We may then choose to move to a stronger claim of environmen- 
tal awareness—that we owe a duty to living creatures in the environment per se, 
without calculating their utility to future generations of human beings. The 
dawning of such a sense of duty involves a broadening of humanistic consciousness 
comparable to the. Copernican revolution that changed the Ptolemaic earth-cen- 
tered conception of the universe to the modern realization that ours is but a minor 
planet revolving around a minor star in only one of billions of galaxies. We may be 
at the brink of replacing the view that “nature” exists only to serve people, with a 
larger ecological awareness that people share and ought to share the planet with 
many other sentient creatures. 

This strong environmental claim requires at a minimum that we pause to con- 
sider the effect of certain human activities upon other living creatures. The story 
of the harpooning of a whale’® is illustrative in this regard: 


The first observation was logged at 12:15 when the whale, a bull sperm of 
nearly 50 feet, surfaced near the canoa,!® with a launch in fast pursuit, the 
harpooner on the bow throwing a lance just as the whale sounded. Appar- 
ently the master already realized that they had an unusually wary and re- 
sourceful whale on their harpoon. 


15 For a general description of the custom-creating process, see A. D'AMATO, THE CONCEPT OF 
CUSTOM IN INTERNATIONAL Law (1971). ; 

1'6 For reasons we give later in this essay, we are not invoking whales as a surrogate for all animals, or 
- claiming that animal rights are logically implicated by human rights. However, we sometimes refer to 

“cetacean rights” when we see no reason to exclude dolphins and porpoises from a general point made 
about whales. : 

17 This human-centered way of conceptualizing the duty is challenged in D'Amato, supra note 13. 
But see Weiss, Our Rights and Obligations to Future Generations for the Environment, 84 AJIL 198 (1990); 
Giindling, Our Responsibility to Future Generations, id. at 207. 

13 D. Day, supra note 2, at 144-47 (quoting David Moody in ECOLOGIST, July 1979). 

19 A canoa is a 35-foot, narrow, double-ended, sailing/rowing boat usually towed by a motorized 
support launch. 


24 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 85 


Lanzes are thrown repeatedly into the whale. 


[T]he brave bull whale, throu ugh the day lanced again and again, dives and 
eludes, dragging the whalers after him. Never once does he attempt to attack 
his hunters. An impossible ten hours later, the light is fading and the launch 
driver is for cutting the line and letting the whale loose, but the master, who is 
‘known for his tenacity, determines to hold the whale through the night. 


No ancing is attempted during the night. The whalers work the harpoon line, 
alwzys trying to maintain tension, forcing the whale to dive as quickly as possible, 
and always trying to herd it toward a nearby island. Then at dawn: 


[The whale] surfaces, spouting every 10 to 13 seconds. The harpooner goes 
into the canoa, and the canoa creeps up behind the whale, slowly, hand over 
hand. The canoa rows the last 50 yards. The whale is swimming very slowly. 
The harpooner throws the lance repeatedly, in the end using the lance to jab 
deeply without throwing. i aia ata thrusts are made, and the whale begins 
spouting fountains of blood . 


7:42—The whale is spouting every 10 to 13 seconds, some spouts are 
almost clear, others seem almost pure blood fountains. . 


7:46—The whale surfaces, seems tired, confused, hurt. The harpooner 
thrusts his lance 18 times more, the canoa stays close. 


8:00—Still lancing. 


8:07—Still lancing, there is no point in counting. The harpooner is work- 
ing close enough to jab the lance deeply, over and over. . . 


8:20—Thirty seconds between spouts, heavy blood. . 


8:41—Twenty seconds between spouts, whale upright, canoa waits nearby 
for the death which must come soon. 


9:00—Heavy spout of blood, the whale rolls slightly, tail showing. . . 
9:15—Shows right flipper in a dizzy slow motion roll, one fluke emerges. 
9:36—Tail showing constantly, the whale lying partially on his side.. . . 
9:55—-The whale is dead. 

The whale has taken 23 hours and 40 minutes to die.”° 


Jeremy Bentham, the founder of legal positivism, wrote in 1789 of the moral 
status of animals: “The question is not, Can they reason? nor Can they talk? but, 
Car. they suffer??? When whales are harpooned and dying, their characteristic 


°C Id. at 147. As a mammal, a whale must take oxygen from the air; it cannot “breathe” in the water 
as coes a fish. The naturalist Farley Mowat, observing a dying whale, was amazed to see her 80-ton 
bul’: deliberately going ashore. Why would the whale do that when she could take refuge in the ocean? 
Sorneone explained to Mowat that the whale was too sick to swim and must have known that if she 
stayed in deep water, she would sink and drown. Mowat then heard the whale emit a desolate cry—a 
“maffied, disembodied, and unearthly sound, seeming to come from an immense distance. . .adeep 
vibsation, low-pitched and throbbing, moaning . . [I] knew, and know today, that this was her 
leave-taking.” Mowat, The Trapped Whale, in McIntyre, supra note 2, at 13, 28. ' 

2 J. BENTHAM, THE PRINCIPLES OF MORALS.AND LEGISLATION 311 note (1789). Immanuel Kant 
acczpted the Cartesian position but tried to modify it by moral pragmatism: “Animals are not self- 
corscious and are there merely as means to an end. That end is man. . . . Our duties to animals are 
me-ely indirect duties towards humanity. . . . [Man] must practise kindness towards animals, for he 
who is cruel to animals becomes hard also in his dealings with men.” I. KANT, LECTURES ON ETHICS 
239-40 (L. Infield trans. 1963). 
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whistles change dramatically to a low monotone. In contrast, in the normal 
healthy state, their whistles ‘‘are beautiful bird-like sounds with trills and arpeg- 
gios, glissandos and sitar-like bends in the notes.”’?? This change is clearly analo- 
gous to the transformation in human expression from talking (or singing) in the 
normal state to crying when in pain. Additionally, there can be little physiological 
doubt that whales feel pain; indeed, the real question is whether they perceive 
acute pain to an even greater degree than humans. This latter possibility is evi- 
denced by the far wider range of skin sensations apparently registered by the 
complex cerebral cortex of the whale.” 

Anyone who has watched a mammal in intense pain—a dog, a cat, a rabbit, a 
horse—knows that the animal is suffering and, moreover, that it is aware of its 
own suffering.** When we consider whales, whose intelligence may be superior to 
our own,” it is nearly impossible to avoid concluding that these majestic creatures 
are capable of a degree of suffering that we may not be able to fathom. 

Yet there is a philosophical tradition going back to Descartes that holds that 
animals other than humans lack the necessary thought processes for awareness of 
their own suffering and pain. Noam Chomsky quotes a letter from Descartes of 
1647 to Henry More: 


But the principal argument, to my mind, which may convince us that the 
brutes are devoid of reason, is that,. . . it has never yet been observed that 
any animal has arrived at such a degree of perfection as to make use of a true 
language; that is to say, as to be able to indicate to us by the voice, or by other 
signs, anything which could be referred to thought alone, rather than to a 
movement of mere nature; for the word is the sole sign and the only certain 
mark of the presence of thought hidden and wrapped up in the body; now all 
men, the most stupid and the most foolish, those even who are deprived of the 
organs of speech, make use of signs, whereas the brutes never do anything of 
the kind, which may be taken for the true distinction between man and 
brute. 


Fontenelle, a contemporary of Descartes, wrote: 


They [the scientists] administered beatings to dogs with perfect indifference, 
and made fun of those who pitied the creatures as if they had felt pain. They 
said that the animals were clocks; that the cries they emitted when struck, 
were only the noise of a little spring which had been touched, but that the 
whole body was without feeling. They nailed poor animals up on boards b 
their four paws to vivisect them and see the circulation of the blood. . . . 


22 Warshall, The Ways of Whales, in McIntyre, supra note 2, at 110, 139-40. The author continues: 
“The whistle provides a great deal of information: the location of the whistler, the identity of friends, 
the whereabouts of companions, and the desire to hear a response. Choruses of whistles may be a way 
to confirm and reconfirm the mood, state of being, or purpose of the group.” Jd. at 140. 

23 Jacobs, The Whale Brain: Input and Behavior, in McIntyre, supra note 2, at 78, 83. 

*4 See generally T. REGAN, THE CASE FOR ANIMAL RIGHTS (1983); see also P. TAYLOR, RESPECT FOR 
NATURE: A THEORY OF ENVIRONMENTAL ETHICS 219-40 (1986); R. ATTFIELD, THE ETHICS OF 
ENVIRONMENTAL CONCERN 140-62 (1983). 

®5 See supra text at notes 1-2. l 

26 N, CHOMSKY, CARTESIAN LINGUISTICS 6 (1966) (quoting THE PHILOSOPHY OF DESCARTES 284— 
87 (Torrey ed. 1892)). The Cartesians who are still among us deny that chimpanzees use “language” 
by increasingly restricting their definition of what “language” is. Thus, as chimpanzees are taught to 
use sign language, and communicate to us their own spontaneous combinations of thoughts, some 
Cartesian doubters argue that the only language that counts is speech through vocal cords! Others 
argue that until chimpanzees display a knowledge of grammatical syntax, they are not using language. 
For a skeptical view, see H. TERRACE, NIM: A CHIMPANZEE WHO LEARNED SIGN LANGUAGE (1979). 

27 Quoted by L. ROSENFIELD, FROM BEAST-MACHINE TO MAN-MACHINE 54 (1968). 
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Philosophically, the Cartesian thesis is unpersuasive for two complementary 
reasons. The first is that it is overinclusive. Philosophers such as Wittgenstein have 
poirted out that the only basis we have for assuming that even another human 
beirg can feel pain is the other’s distinctive bodily movements, sounds and cries.” 
We have no guarantee that another person feels ‘‘pain’” the way we do and, 
moreover, we are not ourselves sure that by labeling an internal condition “‘pain- 
ful” we are able to convey what we internally experience to others.”® Thus, when a 
Car-esian philosopher argues that we do not know whether a wounded dog or 
whale feels pain, similar reasons apply to whether a wounded person feels pain. 
Deszartes’s skepticism is therefore overinclusive. 

Second, the Cartesian thesis is underinclusive. In the letter quoted above, 
Deszartes says that animals lack the ability to ‘indicate to us” their thoughts. But 
why should animals have evolved an ability to indicate anything to human beings? 
Is it not enough that they may be able to communicate adequately with their own 
species? Whales evolved their large brains 30 million years ago—25 million years 
before humans appeared on the scene and 29 million years before the present 
bran size of humans developed.” 

Why should whales have evolved with a capacity to communicate their ideas to 
hora sapiens when the latter appeared only at the very end of the 30 million years 
of tne whale’s history? There is overwhelming evidence that whales communicate 
effectively with their own species (and, as previously noted, have even developed 
interspecies communication).*' The notion that animals do not think because they 
have not learned to talk with us is arbitrarily underinclusive. Our failure to con- 
verse with whales could well be a matter more of our own limitation than of theirs. 

Thus, a combination of overinclusiveness and underinclusiveness renders the 
Cartesian thesis arbitrary and unpersuasive. Throughout history, the denial that 
other persons—outsiders, minority groups—as well as other animals, have a con- 
scicusness equivalent to our own has been the foundationzl philosophy for geno- 
cid> and enslavement. This kind of denial of humanity to minority groups is the 
clearest form of inhumanity. The base evil of genocide, torture, or enslavement of 
mimority or defenseless groups is matched only by the pseudo-rationalization that 
the victims are less than human. Charles Darwin saw clearly the empathic connec- 
tion between opposition to slavery and opposition to cruelty to animals. According 
to his son, ‘‘The two subjects which moved my father perhaps more strongly than 
anv others were cruelty to animals and slavery. His detestation of both was intense, 


28 L, WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS §§293~304 11953). 

® See L. WITTGENSTEIN, THE BLUE AND BROWN Books 44-54 (1953); 1 L. WITTGENSTEIN, RE- 
MAAKS ON THE PHILOSOPHY OF PSYCHOLOGY §§ 137-54 (1980). 

* Since whales were already well equipped for survival in the oceans when they first appeared 50 
milion years ago, there is no clear Darwinian reason that their brains grew to the large size attained 30 
milion years ago. Dr. Bunnell speculates, instead, that the most likely explanation “seems to be social 
anc sexual selection—that is, the society of the whales—since the sea does not seem to be a demanding 
encugh habitat to require such an increase in brain size.” Using dolphins as an example, he continues: 


With echolocation,. . . a dolphin gets a three-dimensional, detailed cognition of the physical and 
emotional state of another dolphin’s entire body and it appears that the eroticism of dolphins is 
related to group organization and hierarchy as well as reproductive functions. . . . In short, the 
brains of whales and dolphins may have continued to enlarge as an adaptation to intelligent 
societies... . 


Burnell, supra note 2, at 65. 
F See, e.g., J. LILLY, supra note 5; B. GILBERT, HOW ANIMALS COMMUNICATE (1966). 
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and his indignation was overpowering in case of any levity or want of feeling on 
these matters.”?? i 

Those who would deny whales the right to live use a similar rationalization. To 
be sure, whales are not human, but are they “less” than human? The mind set that 
exults in the killing of whales and the “sports” hunting of endangered wildlife 
species overlaps with the mind set that accepts genocide of “inferior” human 
beings. Conversely, the extension of rights to whales resonates deeply with the 
historical-legal extensions of equal rights to women and to minority groups. We 
believe that the phrase “human rights” is only superficially species chauvinistic.* 
In a profound sense, whales and some other sentient mammals are entitled to 
human rights or at least to humanist rights—to the most fundamental entitlements 
that we regard as part of the humanitarian tradition. They are entitled to those 
fundamental rights not because they are “less” than human but because they are 
“different” from humans in various respects that do not affect or qualify the 
rights in question. In this article we argue only for extending the single most 
fundamental of all human rights—the right to life—to whales.** 

Finally, let us consider a philosophically intermediate position between accord- 
ing rights to whales and abusing them. One might contend that so long as whales 
are not intentionally maltreated, there is no need to consider them as rights 
holders. This position is an echo of David Hume’s speculation that creatures 
otherwise like us but lacking the power to harm us can at most hope to be treated 
mercifully but cannot expect to be treated justly.” But, as Allen Buchanan points 
out, such a position would also deny rights to persons who are unable to contribute 
to society, such as those who from birth are severely and permanently incapaci- 
tated. Our moral obligations to others cannot be grounded on our expectation 
of future help from them. Even so, we cannot now know what potential future 
benefit to persons the continued existence of whales might afford. Medical science 
is replete with examples of cures derived from animals and plants, many of which 
seemed useless and some of which were at the point of extinction when the thera- 


3? Quoted by R. W. CLARK, THE SURVIVAL OF CHARLES DARWIN: A BIOGRAPHY OF A MAN AND AN 
IDEA 76 (1984). 

33 Cf. P. SINGER, ANIMAL LIBERATION: A NEW ETHICS FOR OUR TREATMENT OF ANIMALS 223-58 
(1975). 

54 What about the right to vote? The right to shelter? The rights of other animals? Of plants? People 
who ask these kinds of questions may not be sincerely interested in the answers we might offer. Our 
general answer is that a powerful case can be made on behalf of the entitlement of whales to a right to 
life. We make no claim that the entitlements asserted in this article should apply exclusively to whales, 
or that these are the only entitlements that should apply to whales. We make a minimal case; it is 
compatible with reasoned argument for extensions in either of these directions. In addition, we are in 
complete accord with the limited arguments made on behalf of elephants by Professor Michael 
Glennon, Has International Law Failed the Elephant?, 84 AJIL 1 (1990). 

That much said, a general case can be made on behalf of all sentient animals, including whales, for a 
right not to be inflicted with unnecessary or arbitrary pain. There is a substantial history of anticruelty 
laws regarding animals that suggests that the majority of the population believes that it is morally 
wrong to torture or inflict unnecessary pain upon animals. See generally E. LEAVITT, ANIMALS AND 
THEIR LEGAL RIGHTS (2d ed. 1970). This book provides a survey of American laws from 1641 to 
1970 and of the laws of many other countries. See also B. ROLLIN, ANIMAL RIGHTS AND HUMAN 
MORALITY 77 (1981). 

35 D. HUME, ENQUIRIES CONCERNING HUMAN UNDERSTANDING AND CONCERNING THE PRINCI- 
PLES OF MORALS 190-91 (Selby-Bigge & Nidditch 3d ed. 1975) (1777). 

°° Buchanan, Justice as Reciprocity versus Subject-Centered Justice, 19 Pri. & PuB. AFF. 227, 230 
(1990). 
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peutic discovery was made. Yet morality cannot be a matter of self-interested or 
prudential calculation, but is rather a deontological obligation that we owe to 
others even at the possibility of a net cost to ourselves.®” Unless we acknowledge 
that.sentient creatures such as whales are rights holders—even if those rights are 
limi.ed to a few fundamental ones—we open the door to acknowledging the 
propriety of a future technological development that would assure the “painless” 
mas; slaughter of whales, arguably without mistreating or abusing them. The 
philosophically intermediate position, on analysis, is inconsistent with our moral 
tradation. 


Il. THE INTERNATIONAL LAW CLAIM 


The entitlement of whales to live and be left alone has arguably resulted from 
the developing practices of various institutions—internaticnal, conventional and 
national—concerned with whaling. 

We have already mentioned our contention that these practices may be organ- 
izec into six historical-analytical stages, and that a proper evaluation of the first 
five argues powerfully for the emergence of the sixth—entitlement of whales to 
life. Our discussion of these stages employs purposive as well as descriptive mate- 
rials, because customary international law itself is a synthesis of quantitative and 
qualitative elements.” 


The Free Resource Stage: Up to World War I 


For centuries, whales were considered a free resource, a gift from nature avail- 
able to anyone who would hunt and kill them. Through the centuries, unregu- 
lated whaling caused the depletion of many species.*® Industrial whale hunting 
began with the Basques in the Bay of Biscay in the eleventh century*® and rapidly 
developed into a commercial industry that provided lamp oil and whalebones in 
response to the fashion of the time. 

Ey 1578, Basque vessels had extended their activity to Newfoundland in the 
Nocth Atlantic. The British and Dutch followed soon thereafter and so expanded 
ther activity that Basque whaling nearly ceased by the end of the sixteenth cen- 
tury. Increased whaling activities led to the near extinction of right whales*’ from 


37 Of course, it is impossible ever to know for sure that we will be incurring a net cost. The question 
is as old as Glaucon’s challenge to Socrates in Plato’s Republic. For an illuminating discussion, see R. 
NOZICK, PHILOSOPHICAL EXPLANATIONS 403-570 (1981). For a brief discussion of deontological 
morality, see D’ Amato & Eberle, Three Models of Legal Ethics, 27 ST. Louis U.L.J. 761, 772-73 (1983). 

3E Indeed, all “legal materials” exhibit this synthesis; in international law, it is more explicit because 
of tre relative lack, compared to domestic legal systems, of authoritative codification institutions. See 
A. B’ AMATO, JURISPRUDENCE: A DESCRIPTIVE AND NORMATIVE ANALYSIS OF LAW 180-227 (1984); 
T. DRANCK, THE POWER OF LEGITIMACY AMONG NATIONS 3-26 (199C). 

3© One writer has characterized whaling as the “most infamous example of human mismanagement 
of tne earth’s natural resources.” S. LYSTER, INTERNATIONAL WILDLIFE LAW 17 (1985). 

4€ Id. at 17; 1 P. BIRNIE, INTERNATIONAL REGULATION OF WHALINS 66 (1985). For histories of 
whzling, see generally G. SMALL, THE BLUE WHALE (1971); I. SANDERSON, FOLLOW THE WHALE 
(1956); M. RAESTAL, LA CHASSE A LA BALEINE EN MER LIBRE (1928); A. STARBUCK, HISTORY OF THE 
AMERICAN WHALE FISHERY (1878); E. SLIPJER, WHALES (1962); R. ROBERTSON, OF WHALES AND 
Men (1954); C. ASHLEY, THE YANKEE WHALER (1962); Jessup, L’Exploration des richesses de la mer, 29 
RECUEIL DES Cours 401, 481-502 (1929 IV). The most recent comprekensive work is J. TONNESSEN 
& Z. JOHNSON, THE HISTORY OF MODERN WHALING (1982). 

4 The right whale is a major species of intermediate size—somewhat more than half the size of the 
largest species, the blue whale. 
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the North Atlantic a century later.*? While the Dutch industry then declined, 
British whalers continued their activity throughout the nineteenth century 
around Biscaya and Greenland. French and German whalers joined the hunt, 
causing the near extinction of Greenland bowhead whales*® and Biscayan right 
whales.** 

American whalers entered the industry in the eighteenth and nineteenth centu- 
ries. On the East Coast, whaling took place off Massachusetts, Connecticut, and 
New York. In the West, gray and right whales were hunted off the California 
coast. After depleting the stocks in coastal waters, American whalers moved on to 
South America, Australia and New Zealand.** According to some accounts, by the 
mid-nineteenth century over seven hundred American vessels and seventy thou- 
sand people were employed in the industry.“ American whaling slowed down 
during the Civil War and after the introduction of the petroleum industry, and 
gradually came to an end at the beginning of the twentieth century. 

At the same time that the American industry began to decline, the middle of the 
nineteenth century, the biggest of all the Antarctic and Arctic whaling periods was 
launched. Advances in technology overcame distance as a prohibitive factor in the 
pursuit of pelagic whaling. Norwegians developed more effective harpoons and 
equipped their ships with steam engines.*” To facilitate processing, land stations 
were established. In 1904 Norway established its first Antarctic whaling station 
in Georgia.” 

The Norwegian lead in technology was soon followed by many other nations.” 
In the twentieth century, the commercial fleets have hunted the largest aay in 
particular the finbacks, humpbacks, bowheads, and sperm, blue, sei, right and 
gray whales. In 1910 over ten thousand whales were killed."! By 1914-1915, 
Norway alone was responsible for killing 14,917 whales just in Antarctic waters. 
During the First World War the total declined to 9,468 by 1918-1919.” How- 
ever, after the war it steadily increased from 11,369 in 1919-1920 to 43,129 in 
1931.54 Finally, whaling nations perceived—entirely in their own self-interest— 
that some form of regulation was needed.” 


42 1 P, BIRNIE, supra note 40, at 66; E. SLIPJER, supra note 40, at 17; N. MACKINTOSH, THE STOCK 
OF WHALES 146 (1965). i 

43 The third largest whale of the major species. 

“4 E, SLIPJER, supra note 40, at 22; 1 P. BIRNIE, supra note 40, at 68. See generally G. JACKSON, THE 
BRITISH WHALING TRADE 3-155 (1978). : 

45 E, SLIPJER, supra note 40, at 25; 1 P. BIRNIE, supra note 40, at 69. 

46 S, LYSTER, supra note 39, at 17; 1 P. BIRNIE, supra note 40, at 69 n.10. 

1 Leonard, Recent Negotiations Toward the International Regulation of Whaling, 35 AJIL 91 (1941); E. 
SLIPJER, supra note 40, at 31—32; P. Bock, A Study in International Regulation: The Case of Whaling 
66 (1966) (unpublished thesis, New York University, obtainable from University Microfilms Inc., Ann 
Arbor, MI); J. TONNESSEN & A. JOHNSON, supra note 40, at 23-33; 1 P. BIRNIE, supra note 40, at 71. 

48] P, BIRNIE, supra note 40, at 72. 

49 Within a year, seven floating factories were operating. By 1910, two land factories and 14 factory 
ships were operating. J. TONNESSEN & A. JOHNSON, supra note 40, at 178-82. 

5° Leonard, supra note 47, at 91, 96. 

31 E, SLIPJER, supra note 40, at 33-34; 1 P. BIRNIE, supra note 40, at 73. Earlier catches were 
primarily of humpback whales; 5,755 were killed in 1911-1912. This overexploitation led to scarcity 
and in the later years the catch of humpbacks was drastically reduced; blue whales, however, were 
harvested in the thousands. 

52 | P, BIRNIE, supra note 40, at 73 n.26. 53 Id. at 74. 

54 D, JOHNSTON, THE INTERNATIONAL LAW OF FISHERIES 398 (1965). 

55 Conservation is a more acute problem for whales than for fish, owing to their long life cycle. 
Whales give birth to live calves and suckle their young. Female sperm whales take about 7-13 years to 
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The Regulation Stage: 1918-1931 


Even before fears arise of the extinction of a species, the hunting and fishing 
ind astries realize that their collective profits depend upon the availability of siz- 
able numbers of that species. For example, if there are only a few whales in the 
Indian Ocean, the time that any whaling vessel has to spend in finding and captur- 
inga whale will be increased perhaps to the point of making the venture unprofit- 
able. Hence, we might expect the whaling industry to agree to setting up a licens- 
ing system imposing temporal and spatial restrictions upon its activities. During 
the period roughly from 1918 through 1931, there was limited international 
regulation of the whaling industry for these purposes. 

The most important effort was made at the meeting of the Whaling Committee 
of the International Council for the Exploration of the Sea held in 1927. At this 
mesting the Norwegian delegate proposed that whaling countries prohibit the 
further expansion of whaling and institute a licensing system. On the recommen- 
dation of the Whaling Committee, the International Bureau of Whaling Statistics 
wa: established in 1930;5* after further negotiations the Convention for the Regu- 
lation of Whaling was concluded in 1931.5" Five years later, this Convention came 
into force under the auspices of the League of Nations.’ 

“The 1931 Convention for the first time set forth whaling regulations covering 
all waters,®°? including territorial waters within national jurisdiction.’ Contracting 
parties undertook to take appropriate measures to license their vessels.®! Salaries 
of zunners and crew were required to be based on the size and species of the whale 
and the value and yield of the oil. l 


Thz Conservation Stage: 1931-1945 


The 1931 Convention went beyond mere regulation for the purpose of main- 
taining abundant harvests. Certain measures of actual conservation were intro- 
duced. ‘“‘Conservation” as we use the term implies taking a long-term view of the 
health of an industry. It looks beyond immediate economic considerations relat- 
ing to profit and efficiency, and introduces the notion of longevity for the in- 
dustry. But, like regulation, it is still aimed at the health of the whaling industry 
and not at the health of whales. 


maure, while males take up to 20 years, and breeding often does not begin until the age of 30. C. 
LOCKYER, ESTIMATES OF GROWTH AND ENERGY BUDGETS FOR THE WHALES 5, UN Doc. FAO/ 
ACMMR/MM/SC 38 (1976); R. GAMBLE, CHANGES OBSERVED IN PREGNANCY RATE AND AGE AT 
SEXUAL MATURITY OF SOME BALEEN WHALES IN THE ANTARCTIC 11-12, UN Doc. FAO/ACMMR/ 
M A/SC 37 (1976); R. HARRISON & J. KING, MARINE MAMMALS 91 (1955); E. SLIPyER, supra note 40, 
at 388-90; 1 P. BIRNIE, supra note 40, at 23. Baleen (or toothless) whales are thought to follow the 
same pattern, but under reduced population conditions are able to reproduce at the age of 5—6 years. 

“6 D. JOHNSTON, supra note 54, at 398-99. 

7 Convention for the Regulation of Whaling, Sept. 24, 1931, 49 Stat. 3079, TS No. 880, 155 
LNTS 349. 

38 The Convention was negotiated by a subcommittee of the Economic Committee of the League. 
Se- Leonard, supra note 47, at 98-100; D. JOHNSTON, supra note 54, at 399; C. COLOMBOs, THE 
INTERNATIONAL LAW OF THE SEA 380 n.3 (1962). Japan, the USSR, Argentina and Chile were among 
the whaling states that did not ratify the Convention. For a detailed account, see Vallance, The Interna- 
ticral Convention for Regulation of Whaling and the Act of Congress Giving Effect to Its Provisions, 31 AJIL 
172, 112-19 (1937). 

59 Convention for the Regulation of Whaling, supra note 57, Art. 9. 

30 fd., Art. 1. êl Jd., Art. 8. 
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Along these lines, the 1931 Convention prohibited the taking or killing of 
calves, immature whales and female whales accompanied by calves.®? More signifi- 
cantly, the taking of right whales and several other species was flatly prohibited.® 
While the latter prohibitions might be construed as an incipient recognition of a 
duty not to extinguish a species, from the standpoint of the 1930s this interpreta- 
tion is probably unjustified. Rather, the flat prohibition on the taking of right 
whales, for example, was more likely a conservation measure that would be re- 
moved in a future convention as soon as right whales became more abundant. All 
told, despite the theoretical advance toward conservation marked by the 1931 
Convention, it was largely ineffective in reducing the overexploitation of whales.** 

A development of a different nature in the early 1930s had a more substantial 
effect upon the industry. The 1930-1931 catch produced a prodigious 3.6 mil- 
lion barrels of whale oil, an oversupply that led to a precipitous decline in the 
market. To control the falling prices of whale oil, the private companies nego- 
tiated agreements to restrict and reduce their catch. While these measures were 
purely economic, they proved to be of great help in conserving whale stocks in the 
1930s.°° However, the agreements between 1932 and 1936 were temporary and, 
in any event, were not acceptable to Japan, Germany and the Soviet Union. 

Another conference was held in 1937,°” leading to the conclusion of the Inter- 
national Agreement for the Regulation of Whaling.® This Agreement was a 
marked improvement over the 1931 Convention. Under the Agreement, the 
taking of both gray whales and right whales was prohibited.® Included were 
limitations on hunting areas and the length of the whaling season. For each species 
of whales, a minimum season was established, which offered at least formal pro- 
tection for young and immature whales.”° 

In practice, however, whaling continued largely unabated. A protocol to amend 
the 1937 Agreement was entered into in 1938.” By now, whaling operations were 
so “excessive that it was seriously suggested that all regulations be dropped and 


8 Id., Art. 5. 6 Id., Art. 4. 

6t See Leonard, supra note 47, at 100. 

85 D. JOHNSTON, supra note 54, at 399; J. TOMASEVIC, INTERNATIONAL AGREEMENTS ON THE 
CONSERVATION OF MARINE RESOURCES 282-84 (1943). 

66 D, JOHNSTON, supra note 54, at 399; J. TOMASEVIC, supra note 65, at 285; 1 P. BIRNIE, supra note 
40, at 120-24. A 1936 agreement between the United Kingdom and Norway, negotiated after both 
countries joined the 1931 Convention for the Regulation of Whaling, was designed to further 
strengthen its protectionist measures. For the first time, an international penalty was provided. In 
addition, the regulated area was increased, and the hunting season shortened. A sanctuary area was 
also introduced. See 10 INTERNATIONAL WHALING STATISTICS I (1937). Since the agreement was 
between only two states and since many major whaling countries such as Japan, the USSR, and Ger- 
many were reluctant even to join the 1931 Convention, the new restrictions between Britain and 
Norway did not prove to be effective. 

67 D, JOHNSTON, supra note 54, at 400; 1 P. BIRNIE, supra note 40, at 125. According to Johnston, 
nine states participated in the negotiations, but Japan refused. Birnie refers to ten states, of which 
three (Portugal, Canada and South Africa) sent only observers. Other states that participated in the 
negotiations were Argentina, Australia, Germany, the Irish Free State, New Zealand, the United 
Kingdom and the United States. For other accounts, see Leonard, supra note 47, at 101-02. 

68 June 8, 1937, 52 Stat. 1460, TS No. 933, 190 LNTS 79. 

* Right whales were already protected under the 1931 Convention; in addition, the 1937 Agree- 
ment, in Article 4, prohibited the taking of gray whales. 

7° | P, BIRNIE, supra note 40, at 125; D. JOHNSTON, supra note 54, at 400. 

7! Protocol on Regulation of Whaling, June 24, 1938, 53 Stat. 1794, TS No. 944, 196 LNTS 131. 
This Protocol was hardly an improvement, although it provided for a new sanctuary in waters that 
were not being fished (Art. 2). So far as the Antarctic catch was concerned, this measure did nothing. 
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indiscriminate whaling allowed until stocks were reduced to the level at which 
whasing ceased to be remunerative.’’”? What that suggesticn overlooked was the 
ecomomic fact, so evident today, that even unremunerative whaling will proceed 
so Icng as there is sunk capital in whaling vessels. For although it is uneconomic to 
build new vessels (because of the low expected return), it is also uneconomic not to 
use 2xisting ones even when the expected return is minimal. As a result, working 
whalers may be expected to pursue whales to the point of total extinction. Nor 
would the level of whaling activity necessarily decline even if the number of whal- 
ing nations declined to one or two—for example, when Great Britain and the 
Netherlands opted out of whaling, Japan purchased many of their factory ships 
and-acceded to the British and Dutch international whaling quotas as well.” More- 
ove-, the increasing scarcity of whales may drive up the prices of whale products, 
perversely stimulating those whalers to pursue whales to extinction. 

The extermination of the entire whale species surfaced as a major concern by 
1928.74 The 1938 Protocol banned the taking of humpback whales for two years 
exc2pt in the area south of 40 degrees south latitude, where a one-year ban was 
imposed.”® A year later, modifications to the Protocol were adopted that provided 
miror additional protection for the humpback whale.”° On the whole, however, 
the agreements of the 1930s failed to achieve their stated objectives. Professor 
Birnie sums up the reasons for that failure: “inadequacy of the scope of regula- 
tions; inadequate scientific data; non-cooperation by some major whaling nations; 
pocr enforcement of agreements and no international supervision or control; and 
lacE of global interest.”””’ 

During World War II a series of agreements were adopted, the most important 
being the 1945 Protocol, which became effective in its entirety in 1947.78 The 
Prctocol introduced maximum catch quotas for the total season for Antarctic 
pelagic whaling. Not more than sixteen thousand units of blue whales were to be 
taken in the open season.”® A formula of equating other species of whales with 
blue whales was developed.®° 


Conservation Becomes Protection: 1945—1977 


“The next historical period is characterized by an admixture of conservationist 
and protectionist sentiments evolving toward the protectionist end of the spec- 
trum. It is difficult to pinpoint when conservation—undertaken for the health of 
the whaling industry—starts to become transformed into protective measures 
undertaken for the survival and longevity of whales as a species. The transition is 


7° D. JOHNSTON, supra note 54, at 400. 
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7 1 P, BIRNIE, supra note 40, at 126. 

7° 1938 Protocol, supra note 71, Art. 1; 1 P. BIRNIE, supra note 40, at 127. 

71 P, BIRNIE, supra note 40, at 128; D. JOHNSTON, supra note 54, at 400; Leonard, supra note 47, 
at 105. See U.S. Department of State Press Release, July 5, 1939. 

T 1 P, BIRNIE, supra note 40, at 129-30. 

73 Nov. 26, 1945, 61 Stat. 1213, TIAS No. 1597, 11 UNTS 43. Signatories to the Protocol were 
Australia, Canada, Denmark, France, Mexico, the Netherlands, New Zealand, Norway, the Union of 
Somth Africa, the United Kingdom and the United States. The Soviet Union acceded later. For the 
Pratocol of Feb. 7, 1944, see 1946 Gr. Brit. TS No. 61 (Cmd. 6990); and for the Protocol of Dec. 2, 
1946, extending the 1945 Protocol, see 62 Stat. 1577, TIAS No. 1708, 161 UNTS 361. 

9 1945 Protocol, supra note 78, Art. 4(1). 8 Id., Art. 4(2). 
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psychological, even though manifested in legal instruments. Consider the parallel 
case of United States forests: originally founded for purposes of conservation (to 
preserve the long-term livelihood of the lumber industry), the conservation move- 
ment has transformed itself, through groups like the Sierra Club, into advocates 
of protecting forests as such. The change in attitude occurs a lot sooner in some 
people (such as Sierra Club members) than in others, which makes it nearly impos- 
sible to draw the line between an era of conservation and an era of protectionism. 

In 1945 President Truman issued several proclamations that inaugurated a new 
era of concern for oceanic and suboceanic conservation. The most important of 
these proclamations, for present purposes, established the right of the United 
States to create conservation zones for fisheries beyond the territorial seas.*? This 
unilateral act, far from being denounced by other states, started a trend among 
coastal states toward the establishment of large coastal zones to protect marine 
resources that hitherto had received no protection under international norms 
establishing freedom of the seas.*” 

Also at the end of the Second World War, most whaling nations recognized the 
need for a new international convention. The United States called for a confer- 
ence in late 1946. The new International Convention for the Regulation of 
Whaling (ICRW), superseding previous agreements, came into effect on No- 
vember 10, 1948.85 At this time, public international law still regarded the sea as 
divided into only two areas, the high seas and the territorial sea, and the former as 
open to unregulated fishing.** The ICRW reflected this simple dichotomy, even 
though the Truman proclamations had already taken the first step toward a new 


8! Proclamation on the Continental Shelf, 10 Fed. Reg. 12,303, 12,304 (1945); Watt, First Steps in 
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tion for Special Purposes in High Seas Areas Beyond Outer Limit of Territorial Waters, 99 CONG. REC. 2493 
(1953); M. S. MCDOUGAL & W. BURKE, THE PUBLIC ORDER OF THE OCEANS 630-33 (1962). 

82 See Hollick, The Origins of 200-Mile Offshore Zones, 71 AJIL 494 (1977). Chile established the first 
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BURKE, supra note 81, at 453-65; and D. JOHNSTON, supra note 54, at 337. See generally F. V. 
Garcia-AMADOR, THE EXPLOITATION AND CONSERVATION OF THE RESOURCES OF THE SEA (1968). 
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schedule annually. Protocol of Nov. 19, 1956, 10 UST 952, TIAS No. 4228, 338 UNTS 366. 
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era Df flexible conservationist zones. The conservationist philosophy of the ICRW 
is ccntained in its Preamble, where the following points are made: 


(1) it is in the interest of the nations of the world to safeguard for future 
generations the great natural resource represented by the whale stocks; 


(2) that in view of the “history of whaling [which] kas seen overfishing of 
one area after another and of one species of whale after another” to near 
extinction, “it is essential to protect all species of whales from further over- 
fishing.” 


However, the ICRW has mixed objectives; while the Convention is intended to 
pro-ect whales from overexploitation, the Preamble also states that the parties 
desire to “establish a system of international regulation for the whale fisheries to 
ensare proper and effective conservation and development of whale stocks.’’*® 

The ICRW established the International Whaling Commission (IWC), which 
mects annually to adopt and revise annual quotas, and to identify protected spe- 
cies. We shall pay considerable attention to the developing practices of the IWC in 
this article.®” 

The ICRW is hardly a revolutionary document. Yet the first sign of protection 
of whales is found in its Preamble, which sets the ultimate purpose of the Conven- 
tion as “to provide for the proper conservation of whale stocks and thus make 
possible the orderly development of the whaling industry.” Significantly, conser- 
vat on is given priority over the interests of the whaling industry. The term 
“proper conservation” seems to be an end in itself, a byproduct of which is to 
maxe possible the orderly development of the whaling industry. Almost unobtru- 
sively, the first sign of concern for protecting whales as such was introduced into a 
lawamaking treaty. 

A schedule attached to the ICRW outlines methods of regulation for the IWC. 
The amendable regulations of the schedule fix protected and unprotected species; 
open and closed seasons; open and closed areas, including sanctuaries; limitations 
on the size of species taken; methods and intensity of whaling, including maximum. 
catch; types of gear and equipment used; methods of measuring whales taken; the 
recuirement that returns be made of catch; and statistical and other biological 
information.®* The critical ability to regulate quotas is found in Article V 
(amended in 1956). 

The ability of the IWC to prescribe and regulate quotas gave the ICRW a 
flexibility and continuity that the previous treaties lacked. Yet the period 1948- 
1950 was maned by frequent clashes and threats by nations to withdraw from the 
Ccmmission.®? Most of these early years were spent arguing over scientific data 


= Preamble, ICRW, supra note 83. See also Article 1(2), which describes the ICRW as applying to 
“factory ships, land stations, and whale catchers under the jurisdiction of the Contracting Govern- 
ments, and to all waters in which whaling is prosecuted by such factory ships, land stations, and whale 
catchers.” 

5 Id., Preamble. 

© See generally Smith, The International Whaling Commission: An Analysis of the Past and Reflections on the 
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® In 1959 the IWC meeting was attended by 15 member states. The Netherlands, Norway and 
Japan threatened to withdraw because of disagreements over quota allacations. See INTERNATIONAL 
WHALING COMMISSION, REPORT, App. 1, at 8—9 (1960) [hereinafter IW/C/REPORT/year of publica- 
tion]; 1 P. BIRNIE, supra note 40, at 247. Brazil and Panama were absent in 1959. The Netherlands 
returned in 1962. See id. at 304 n.4. 
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and quota allocations pertaining to Antarctic whaling. At the seventh meeting, in 
1955, Norway proposed that the IWC appoint international observers for all 
factory ships. This proposal was prompted by the recognition that the Convention 
was being poorly enforced.” At the tenth meeting, held in 1958, the parties for 
the first time discussed the humaneness of the killing of whales.” 

Despite the generally poor enforcement of the Convention, certain regional 
initiatives were taken to strengthen the policies of the IWC. The most prominent 
of these set up the Permanent Commission of the Conference on the Use and 
Conservation of the Maritime Resources of the South Pacific (PCSP).°? This con- 
ference in 1954 adopted measures to regulate the whaling and fishing activities of 
Chile, Ecuador and Peru inter se. Although these countries had recently declared 
their own 200-mile territorial seas, they did not explicitly limit the purview of the | 
new regulations to the 200-mile zones.*® The South Pacific Commission was es- 
tablished to manage “the marine fauna of the waters,” a rather comprehensive 
term including all marine mammals, as well as fish, although one of the primary 
objectives was to manage and conserve whales. The [WC was informed that the 
PCSP would largely follow IWC regulations, except where they conflicted with 
‘just needs for national consumption and industrial supplies.”** Although the 
latter was a large loophole, the PCSP at least placed the burden of justification 
upon national claimants. In the case of whales, as distinct from other marine 
fauna, it would prove difficult to justify whaling for either consumption or indus- 
trial purposes.” 

Ten years after the establishment of the IWC, the 1958 Geneva Convention on 
Fishing and Conservation of the Living Resources of the High Seas was signed. 
The 1958 Geneva Conference on the Law of the Sea adopted two resolutions to 
strengthen the effectiveness of the international conservation organizations and 
to further support the use of international conservation conventions.” Of particu- 


9 IWC/7TH REPORT/1956, at 5, paras. 16-18. 

9! IWC/10TH REPORT/1959, at 7, para. 15. 

°? Agreement Relating to the Organization of Permanent Commission of the Conference on Exploi- 
tation and Conservation of the Marine Resources of the South Pacific, Aug. 18, 1952, 1006 UNTS 
331. For a detailed account of the PCSP, see M. SAVIANI, REPORT ON INTERNATIONAL AND NA- 
TIONAL LEGISLATION FOR THE CONSERVATION OF MARINE MAMMALS 25-35 (FAO Fisheries Circu- 
lar No. 326), UN Doc. FIRD/C/326 (1974); 1 P. BIRNIE, supra note 40, at 230, 269-73. 

93 | P, BIRNIE, supra note 40, at 269. 94 jd. 

5 At present (1990), Japan is the sole nation, joined only by various aboriginal claimants, asserting 
that some whaling is necessary for consumption. 

6 Apr. 29, 1958, 17 UST 138, TIAS No. 5969, 559 UNTS 285 (entered into force Mar. 20, 1986). 

97 The first resolution, Resolution on International Fishery Conservation Convention, states, in 
part: 


Taking note of the opinion of the International Technical Conference on the Conservation of 
the Living Resources of the Sea, held in Rome in April/May 1955, as expressed in paragraph 43 
of its report, as to the efficacy of international conservation organizations in furthering the con- 
servation of the living resources of the sea, 

Believing that such organizations are valuable instruments for the co-ordination of scientific 
effort upon the problem of fisheries and for the making of agreements upon conservation 
measures, 

Recommends: 

1. That States concerned should co-operate in establishing the necessary conservation régime 
through the medium of such organizations covering particular areas of the high seas or species of 
living marine resources and conforming in other respects with the recommendations contained in 
the report of the Conference... . 
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lar zote is the definition of “conservation of the living resources of the high seas” 
in tte Convention itself. Article 2 explains that the ‘‘expression ‘conservation of 
the living resources of the high seas’ means the aggregate of the measures render- 
ing Dossible the optimum sustainable yield from those resources.” In short, the 
Conwention defines conservation as maximum sustainable yield (MSY). But MSY 
cana= under immediate attack by the proponents of eumetric theory, who charged 
tha: MSY pays attention only to the physical output of the whaling industry and is 
therefore underinclusive regarding the goal of conservation.” Because MSY does 
not ‘ake into account the costs to fishermen, to society, and to the environment, it 
res‘slts in too high a figure for yield.” Eumetric theory would require quotas to be 
set telow the level of MSY. But eumetric theory was still too radical to be generally 
acc=pted in the late 1950s, when the prevailing attitude was that oceanic resources 
were infinite. 

Another significant development at the 1958 Geneva Conference was the adop- 
tion of a resolution entitled “Humane Killing of Marine Life,” which directly 
dez:s with whales: “The United Nations Conference on the Law of the Sea Requests States 
to =rescribe, by all means available to them, those methods for the capture and 
killing of marine life, especially of whales and seals, which will spare them suffer- 
ing to the greatest extent possible.” 1° This resolution reflects changing percep- 
tiows about whales outside the IWC and recognition of the principle of more 
humane treatment of whales and other marine life. 

The 1950s closed with the conclusion of the Antarctic Treaty,!°' which had an 
imzortant impact upon perceptions about whaling. Completed in 1959, the 
Treaty was designed both to ensure that the Antarctic would forever be used 
exc usively for peaceful purposes and to promote cooperation in scientific re- 


2 LaiTeED NATIONS CONFERENCE ON THE LAW OF THE SEA, OFFICIAL RECORDS 144, UN Doc. A/ 
COMF.13/38, UN Sales No. 58.V.4, Vol. H (1958) [hereinafter OFFICIAL RECORDS]. The second 
res ution, Co-operation in conservation measures, states: 


Taking note of the opinion of the Internatiorial Technical Conference on the Conservation of 
the Living Resources of the Sea, held in Rome in April/May 1955, as reported in paragraphs 43 
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marine resources inhabit both the fishing areas under their jurisdiction and areas of the adjacent 
high seas, they should co-operate with such international conservation organizations as may be 
responsible for the development and application of conservation measures in the adjacent high 
seas, in the adoption and enforcement, as far as practicable, of the necessary conservation meas- 
ures on fishing areas under their jurisdiction. 
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© Res. V, Humane Killing of Marine Life, 2 OFFICIAL RECORDS, supra note 97, at 144. 

“I Dec. 1, 1959, 12 UST 794, TIAS No. 4780, 402 UNTS 71, reprinted in 1 W. BUSH, ANTARC- 
TIZA AND INTERNATIONAL Law: A COLLECTION OF INTER-STATE AND NATIONAL DOCUMENTS 46 
(1982). 
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search.!°2 A major conservation development that grew out of the Antarctic 
Treaty system was the adoption in 1972 of the Convention for the Conservation 
of Antarctic Seals, on the recommendation of the Antarctic Treaty Consultative 
Party group (ATCPs). This was a momentous Convention for Antarctic marine 
mammals since it acknowledged the importance of the Antarctic ecosystem.’ 
Early on,-the ATCPs recognized the dangers to the fragile ecosystem of Antarc- 
tica and the need to preserve it in its entirety—a matter of obvious significance for 
Antarctic whales.'°* The parties to the Antarctic Treaty have instituted measures 
to prevent harm to the Antarctic marine environment through direct and in- 
direct means.’ 

As the 1960s began, the mood among IWC member states was to safeguard 
their national economic interests; they tended to ignore the Commission’s scien- 
tific advice. The only three developments of some significance were the adoption 
of the International Observer Scheme in 1963, the prohibition the same year on 
harvesting the humpback whale, and the prohibition in 1964 on catching the blue 
whale—both of them endangered species.’®* But the IWC in the 1960s failed to 
meet its principal objective of conserving whale resources at their 1946 levels. 

When the IWC was established in 1948 there were only a few fisheries commis- 
sions, but by 1960 there were twelve.'°” From time to time, the IWC has been 


10? Antarctic Treaty, supra note 101, Preamble. The Treaty was preceded by the creation of the 
Scientific Committee of Antarctic Research (SCAR). 1 W. Bush, supra note 101, at 5. SCAR is the 
Scientific Committee of the International Council of Scientific Unions, a much larger organization 
covering all areas of the sciences. It is charged with furthering the coordination of scientific activity in 
Antarctica, with a view to framing a scientific program of circumpolar scope and significance. 

Article [X(1)(f) of the Antarctic Treaty refers to the “preservation and conservation of living 
resources in the Antarctic.” Other measures to conserve Antarctic flora and fauna have been taken 
since 1959. See, e.g., Convention for the Conservation of Antarctic Seals, June 1, 1972, 29 UST 441, 
TIAS No. 8826. 

108 The Preamble to the Convention, supra note 102, refers to the need “to maintain a satisfactory 
balance with the ecological system.” 

104 ATCP Recommendation I-VIII, 1 W. BUSH, supra note 101, at 146. 

105 Although the Antarctic Treaty evaded the issue of direct regulation of whales, which falls under 
the IWC’s jurisdiction, the ATCP group has consistently striven to preserve the ecosystem, and 
through this approach, individual habitats. For the species to survive, whales must be left alone and 
given the opportunity to replenish their stock in their natural habitat, and their ecosystem must be left 
undisturbed. The Antarctic Treaty established a sound international regime for the preservation of 
the whole ecosystem, which will permit individual species to grow undisturbed by too much adverse 
effect from human activity. Gulland, The Antarctic Treaty System As a Resource Management Mechanism, in 
ANTARCTIC TREATY REGIME 116, 116-24 (G. Triggs ed. 1987). 

108 IWC/ 15TH REPORT/1965, at 20-21, para. 18, and Appendix to Chairman’s Report at 23-26. 

107 | P, BIRNIE, supra note 40, at 273-75. The fisheries commissions were (1) Permanent Commis- 
sion of the Conference on the Use and Conservation of the Maritime Resources of the South Pacific 
{PCSP), supra note 92; (2) International Convention for the North West Atlantic Fisheries, Feb. 8, 
1949, 157 UNTS 157; (3) Convention Relating to the Establishment of An International Commission 
for the Scientific Investigation of Tuna, Jan. 25, 1949, 99 UNTS 4; (4) International Convention for 
the High Seas Fisheries of the North Pacific Ocean, May 9, 1952, 4 UST 380, TIAS No. 2786, 205 
UNTS 65; (5) Convention Concerning the High Seas Fisheries of the Northwest Pacific Ocean, May 
14, 1956, reprinted in 53 AJIL 763 (1959); (6) Agreement Between Norway and the USSR on Meas- 
ures for Regulation of the Catch and Conserving Stocks of Seals in the North-Eastern Part of the 
Atlantic Ocean, Nov. 22, 1957, 309 UNTS 269; (7) North-East Atlantic Fisheries Convention, Jan. 
24, 1959, 486 UNTS 158; (8) Convention for Cooperation in the Execution of Fisheries, Oceanologi- 
cal and Limnological Research in the Western Pacific (1956), INTERNATIONAL FISHERIES BODIES 18 
(FAO Fisheries Technical Paper No. 64, 1966); (9) Convention Concerning Fishing in the Black Sea, 
July 7, 1959, 377 UNTS 203; (10) Convention for the Preservation of the Halibut Fishery of the 
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influznced by these commissions and regional fisheries organizations to adopt 
sounder and more scientific criteria for the establishment cf whaling quotas. Of 
the twelve fisheries commissions, only the PCSP specifically deals with whales. 
The PCSP is empowered to undertake biological studies on the conservation of 
whales and it also collaborates with the IWC.'8 The regulatory scope of the other 
commissions varies. Yet they all have contributed to steering the IWC toward 
conservation. 

The 1970s witnessed rapidly growing international awareness of the need to 
protect the environment. In 1970 the IWC established the principle of maximum 

‘sustainable yield, which.required the recovery of stocks tc higher levels.!°? Al- 
thouzh this principle was still conservationist, it constituted a bridge toward pro- 
tectionism inasmuch as it specified no time limit on the recovery period for a badly 
depl=ted whale species. (A time-limited recovery period would allow whaling to 
resume even if recovery were incomplete.) 

The twenty-third meeting of the IWC was held in 1971, just before the United 
Nations Stockholm Conference, a time when whale stocks were seriously depleted 
and still deteriorating. The U.S. Secretary of State, Alexis Johnson, calling the 
mee .ing critical, declared that the very concept of an international commission as 
an e-fective means of resolving the conservation problem was at stake. He pointed 
out zhat the United States had recently placed eight species of whales on the 
Endangered Species List.and that it would no longer issue licenses to kill whales, 
citing the IWC’s ineffectiveness as the reason. The IWC responded by recom- 
merrding the introduction of the as yet dormant International Observer Scheme 
beginning in 1971-1972." The following year, for the first time, all members of 
the IWC were in attendance. Maurice Strong, Secretary-General of the Stock- 
holm Conference, presented its resolutions.""! 

Tae Stockholm Conference on the Human Environment was convened by the 
UN General Assembly primarily to identify problems and coordinate solutions at 
that time; it was not meant to develop or endorse an action plan.'!* Committee 2 
of tie conference, which dealt with the ‘‘environmental aspects of natural re- 
source management,” recommended a ten-year moratorium on commercial 
whading to allow time for whale stocks to recover. Japan opposed the recommenda- 
tion and labeled the resolution that incorporated it as dramatic and emotional. In 
response, the Netherlands maintained that the recommendation was based on 
sound scientific advice.'!? The protectionist spirit that pervaded the conference is 
evir-ced by its emphasis on man’s “special responsibility to safeguard and wisely 
mar.age the heritage of wildlife.”!* In the end, the resolution was approved and 


Northern Pacific Ocean, Mar. 2, 1953, 222 UNTS 78; (11) Protocol between the United States and 
Canzda to the Convention for the Protection, Preservation and Extension of the Sockeye Salmon 
Fisheries in the Fraser River System, Dec. 28, 1956, 8 UST 1057, TIAS No. 3867, 290 UNTS 103; 
(12) Interim Convention on Conservation of North Pacific Fur Seals, Feb. 9, 1957, 314 UNTS 105. 

10€ | P, BIRNIE, supra note 40, at 270-71. 108 [WC/22p REPORT/1970, at 20, para. 3. 

1» TWG/23p REPoRT/1971, at 22, para. 17, and Chairman's Report at 18-19. 

H TWC/24TH REPORT/1972, at 13-14, and Chairman’s Report at 21. 

1 GA Res. 2398 (XXIII) (Dec. 6, 1968); see also 1 P. BIRNIE, supra note 40, at 365. 

H: 1 P, BIRNIE, supra note 40, at 365. The resolution was passed in committee by a vote of 52-3, and 
in tke plenary by 53-0, with 12 abstentions including Japan. 

H- Stockholm Declaration on the Human Environment, Principle 4, UN Doc. A/CONF.48/14/ 
Rev I, reprinted in 11 ILM 1416 (1972) [hereinafter Stockholm Declaration]. Some of the 26 princi- 
ples. that are also of importance to whales include states’ responsibility to adopt an integrated and 
coordinated approach to development planning so as to achieve more rational resource management 
(Principle 13), states’ responsibility not to cause damage to the environment of other states or of areas 
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the call for a ten-year moratorium on commercial whaling was included in the 
action plan adopted by the conference.'!® Yet the IWC’s Scientific Committee said 
that “a blanket moratorium cannot be justified scientifically." 

By the early 1970s, stocks of Antarctic whales were so badly depleted that, 
assuming a total and effective ban on whaling, it would take fifteen years for fin 
whales to recover to the optimum and fifty years for blue whales.'!” Serious ques- 
tions were raised about the ability of the IWC to regulate and restrict whaling, and 
proposals were made calling for the United Nations to assume jurisdiction and 
control.!!8 Although never formally placed before the IWC, these proposals—to- 
gether with the resolution calling for a ten-year moratorium on commercial whal- 
ing——helped increase the pressure on the IWC to change its policies and even to 
consider amending the Convention. In sum, the Stockholm Conference may be 
seen as marking a pivotal point between conservationism and protectionism, a 
view reflected in the words of Dr. Robert M. White, who spoke for the United 
States: “World whale stocks must be regarded as the heritage of all man- 
kind osaa 

The next five years witnessed a serious conflict between nònwhaling and minor 
whaling states on the one side, and major whaling states on the other side, as the 
former attempted to change the basic policies of the IWC from conservation to 
protection.'”° In 1973, at the twenty-fifth meeting, the Scientific Committee re- 
peated and elaborated on its view that there was no biological need for a complete 
moratorium on commercial whaling and that such a move would work against the 
objectives of the Convention.’?! It further drew attention to the lack of scientific 
evidence of adverse effects on the ecosystem. The representative of the Interna- 
tional Union for the Conservation of Nature and Natural Resources (IUCN), 
however, pointed out that “the use of a resource belonging'to all nations for the 
marginal benefit of relatively few people seemed unjustified.” ??? The United 
States observed that “whales come under no man’s exclusive national jurisdiction 
and as such have to be an international trust in whose disposition all nations should 
have a voice.’”)*8 

At the IWC’s meeting in 1974, the United States again called for a ten-year 
moratorium on whaling, a proposal that was seconded by Mexico. Though the 


proposal was rejected,!** it did succeed in generating a compromise that advanced 


beyond the limits of their national jurisdiction (Principle 21), and the duty of states to ensure the 
effectiveness of international organizations set up to protect and improve the environment (Principle 
25). ; 

H5 Stockholm Action Plan, Recommendation 33, UN Doc. A/CONF.48/14/Rev.1 (1972), re- 
printed in 11 ILM at 1421. 

HE 1 P, BIRNIE, supra note 40, at 422; IWC/24TH REPORT/1972, Report of the Scientific Commit- 
tee, at 28. 

"7 Gulland, The Management of Antarctic Whaling Resources, 31 JOURNAL DU CONSEIL INTERNA- 
TIONAL POUR L'EXPLOITATION DE LA MER 330 (1968) [hereinafter Gulland, Whaling}; Gulland, The 
Management Regime for Living Resources, in THE ANTARCTIC LEGAL REGIME 222 (C. Joyner & S. 
Chopra eds. 1988); 1 P. BIRNIE, supra note 40, at 407. 

118 1 P, BIRNIE, supra note 40, at 407; Gulland, Whaling, supra note 117, at 334. 

"3'U.S. Dep't of State, U.S. Delegation Press Release No. HE/13/72, at 1-2 (June 9, 1972). 

120 1] P, BIRNIE, supra note 40, at 408. 

121 Jd, at 432-34. It should be noted that the Scientific Committee may have felt that its own 
existence would be jeopardized by a blanket moratorium. 

2 [WC/25TH REPORT/1973, Verbatim Record, at 9 (Statement by Mr. Dasman, IUCN). 

18 Id, at 23 (Statement by Mr. White, U.S,). 

4 TWC/26TH REPORT/ 1974, App. I at 25, para. 9. All 15 nations attended this meeting. 
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cons=rvationist interests. Representatives of the United Nations Food and Agri- 
culture Organization (FAO), the United Nations Environment Programme 
(UNEP) and the IUCN were now allowed to comment formally whenever invited 
to IWC meetings.” The Scientific Committee established two subcommittees to 
work on proposals for the International Decade of Cetacean Research.!** This . 
acti involvement of UNEP and the IUCN in marine mammal management was 
. the Ley to future improvements in the IWC’s conservation efforts. 

At the next year’s meeting, the Scientific Committee worked on New Manage- 
mem Procedures (NMP), which required the setting of sustained management 
stocks, initial management stocks and a protection stock. Proposals for revising 
the Convention were also considered, but no substantive progress was made. By 
the [WC’s 1977 meeting, UNEP had succeeded in its quiet work of making man- 
agenent bodies aware of the interrelationship of environmental problems gener- 
ally zalled “‘ecosystemic effects.” Additionally, the presence of the media at the 
meezing prompted exposure of gaps and inadequacies in the IWC’s regulatory 
effcrts.'? 


The Protection Stage: 1977-1982 


£- some point the attitude we have been associating with “protection” over- 
taks the psychology of “conservation.” Arguably, this important mental shift 
occ_rred sometime during the period from 1948 to 1982—perhaps at the time of 
the stockholm Conference of 1972. By 1977, the protectionist sentiment appears 
to have emerged as dominant over that favoring conservation and its precursor, 
regulation. 

Events outside the IWC catalyzed the change in attitude. As important as the 
Steckholm Conference of 1972 was the finalization of the concept of the 200-mile 
fisteries zone at the UN Conference on the Law of the Sea in 1977.1? Although 
entkling coastal states to such an extensive exclusive zone for fishing might appear 
to have set back the cause of international controls, it also gave rise to the possibil- 
ity that the majority of states might ban whaling in their zones. Faced with this 
dilemma of internationalization versus nationalization, Japan, a pro-whaling state, 
dec ded to champion internationalization. At the [WC it argued that international 
mamagement of whale stocks might collapse if states used the 200-mile zones to 
im lement their own ideas about whale management. Australia met this argument 
with diplomatic finesse at the 1977 meeting of the IWC. It pointed out that Article 
54 of the Revised Single Negotiating Text of the Law of the Sea Convention dealt 
with highly migratory species and marine mammals, giving coastal states the abso- 
lute right to prohibit, regulate and limit the exploitation of marine mammals in 
the r respective proposed 200-mile exclusive economic zones. However, the arti- 
cle gave the same right to an “international organization zs appropriate.” Thus, 


2° [WC/26TH REPORT/ 1974, at 30, para. 16. 
=" Id., para. 17. 

12 The meeting in 1977 saw the return of the Netherlands to the IWC. It was attended by all 17 
members, the largest number in many years. IWC/29TH REPORT/1977, at 14-15. For the first time, 
scientifically qualified observers were permitted to attend the meetings of the Scientific Committee. 
Pra essor Birnie says that the media were allowed to attend the opening and closing proceedings of the 
plerary sessions as a public-relations initiative by the IWC to improve its image in the face of growing 
int=-national criticism. 1 P. BIRNIE, supra note 40, at 475-76. 

About 70 states by then had proclaimed an exclusive 200-mile fisheries zone. 1 P. BIRNIE, supra 
no. 40, at 478. 
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the article did not negate the legal role of the IWC.??” In effect, Australia was 
saying that coastal nations could restrict whaling and the IWC could impose inter- 
national restrictions as well without conflict. Obviously, this argument could not 
satisfy Japan’s hidden agenda (to combat the growing prohibitory movement), but 
it helped isolate the minority of pro-whaling states like Japan that were attempting 
to play off the causes of internationalization and nationalization against 
each other. 

Also in 1977, other outside influences began to make their presence felt by the 
IWC. The secretariat of the Convention on International Trade in Endangered 
Species (CITES)'*° transmitted the report of its first meeting, highlighting the 
characterization of certain whales as endangered species, to the IWC. And the 
negotiation of the Convention for the Conservation of the Antarctic Marine Liv- 
ing Resources, attended by the [WC as an observer, resulted in the establishment 
of an organization with competing interests and objectives.” 

An undramatic, but significant, event at the IWC’s 1977 meeting was the re- 
porting out of the Scientific Committee of an earlier IUCN resolution that sug- 
gested replacing the principle of maximum sustainable yield. The resolution pro- 
vided in part as follows: 


1. The eco-system should be maintained in such a state that both con- 
sumptive and non-consumptive values can be realized on a continuing basis, 
ensuring present and future options, minimizing the risk of irreversible 
change and long-term adverse effects; 


2. Management decisions should include a safety factor to allow for limita- 
tion of knowledge and imperfections of management . 


In short, the eumetric criticism of maximum sustainable yield in 19581? had now 
osmosed into an official resolution. Clearly, MSY does not adequately take into 
account long-term adverse effects, limitations of knowledge and imperfections of 
management. To the extent that the Scientific Committee reflected the philoso- 
phy of the IWC, it was beginning to acknowledge the existence of natural fluctua- 
tions and ecosystem effects that throw scientific doubt upon the quantitative ap- 
proach of MSY. Since any “‘soft” attack upon a quantitative approach suggests the 
philosophically alternative qualitative approach, this debate about MSY signaled 
the scientific equivalent of a movement from the traditional notion of conserva- 
- tion to the more radical notion of protection. 

In the eumetric spirit, the 1977 meeting instituted an outright ban on aborig- 
inal whaling of the Arctic bowhead whale, which was acknowledged to be the most 
endangered whale species.'** However, this ban lasted only until the next meeting 


129 TWC/29TH REPORT/1977, at 22; see also Art. 54, Revised Single Negotiating Text, UN Doc. 
A/CONF.62/WP.8/Rev.1, pt. I, 5 THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA, 
OFFICIAL RECORDS 125, UN Sales No. E.76.V.8 (1976). 

180 Convention on International Trade in Endangered Species of Wild Fauna and Flora, Mar. 6, 
1973, 27 UST 1087, TIAS No. 8249, 993 UNTS 243. CITES will be covered in detail later in this 
paper. For descriptions of CITES and how it operates, see S. LYSTER, supra note 39, at 239; Chopra, 
Introduction: CITES, 5 B.UJ. INT'L L. 225 (1987). 

131 TWC/29TH REPORT/1977, App. B. 

182 1 P, BIRNIE, supra note 40, at 479-80 n.58. 

133 See supra text at note 98. 

134 The Scientific Committee recommended that “from a biological point of view the only safe 
course is for the kill of bowhead whales from the Bering Sea stock to be zero.” IWC/3 1st Mtg./1979, 
Chairman’s Report, para. 12. 
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of tre IWC, when it was lifted at the request of the United States where various 
indigenous groups had instituted legal action in the courts alleging denial of their 
constitutional rights. 185 Since the United States had been the principal proponent 
of the moratorium, its request for permission to allow aboriginal whaling weak- 
enec its general stance. 136 Peru advanced two proposals for a moratorium; how- 
ever, these were withdrawn when it became obvious that they would be de- 
feated.'®” 

Ar the next meeting, in 1979, whee the membership of the IWC had expanded 
to tventy-three,'*® Australia and the United States proposed a worldwide ban on 
commercial whaling. In a letter to the Commission, the U.S. President urged it to 
take “effective action to ensure the survival of the great whales.” The Austra- 
lian zommissioner announced the intention of the Australian Government to op- 
pose whaling both domestically and internationally, and to prohibit whaling in its 
proposed 200-mile fishing zone. The new policy, the commissioner said, repre- 
sents a ‘‘change in emphasis from one of the conservative utilization of whale 
stocks to promoting a policy of banning whaling and protecting whale populations. ae 
The commissioner enumerated as reasons for this change the potentially high 
inte ligence of whales, a growing community conviction of the immorality of 
wha.ing, the imminent availability of substitutes for whale products, the inhumane 
‘way that whales are killed, and the risks to the maintenance—and even survival— 
of some species,“ 

Smnilar positions were taken at the meeting by New Zealand’* and the Sey- 
chelles,'*? but only one outright ban was imposed—on pelagic whaling—and it 
excepted minke whales and whaling on land stations.'** 


P-ominent developments in the period of emergent protection (1948-1980) 


wer the concept of New Management Procedures for establishing catch quotas, 
the substantial growth in membership of the IWC, and the involvement of, and 
interference from, other international organizations expressing increasingly mili- 
tant opposition to whaling. CITES has been one of the most important of the latter 
organizations.'*® The basic objectives of the Convention are to protect species 


13E Adams v. Vance, 8 Envtl. L. Rep. 20,160 (D.C. Cir.; order filed Oct. 24, 1977, opinion filed Jan. 
17, 978). For detailed discussion of the 31st meeting, see generally Birnie & Sandbrook, JWC—In- 
creasng Complexities, 3 MARINE POL’y 69 (1979). 

13E The bowhead whaling exception continues to tarnish the reputation of the United States. In 
198% the United States claimed that the catch limit should be 18 landed or 26 struck, and a majority of 
the members of the IWC supported this claim. Despite the severely endangered status of the bowhead, 
by 1387 the United States was requesting an increase in the catch limit to 32 struck for that year and 35 
struck for 1988; both of these requests were adopted by the IWC. Sumi, The “Whale War” Between 
Japan and the United States: Problems and Prospects, 17 DEN. J. INT'L L. & PoL’y 317, 327 (1989). 

1% ] P. BIRNIE, supra note 40, at 499. 

12 For a detailed report on this meeting, see Birnie, 31st Meeting of the International Whaling Commis- 
sion London, U.K., 4 MARINE PoL’y 72 (1980). There were six new members, four of which were 
wha_ing states. Twenty observer states and thirty nongovernmental organizations were added as well. 

134 IWC/31st Mtg./1979/OS (opening statement [OS] of the United States). 

3 1WC/3Ist Mtg./1979/OS (Australia) (emphasis added). 

© Jd, l 

12 IWC/3 Ist Mtg./1979/OS (New Zealand). ‘#3 I'WC/31st Mtg./1979, at 26. 

‘1 P, BIRNIE, supra note 40, at 505. 

1S See note 130 supra. For additional discussion of CITES, see 1 P. BIRNIE, supra note 40, at 394-98; 
2 id at 576-77; H. MITCHELL, HISTORY OF CITES (1977). For various aspects of its application, see 
Sym osium: CITES, 5 B.U_J. INT'L L. 225 (1987); D. FAVRE, INTERNATIONAL TRADE IN ENDANGERED 
SPEZIES: A GUIDE TO CITES (1989). CITES originated in Resolution V of the Eighth General Assembly 
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threatened with extinction, listed in its Appendix I, by prohibiting trade in those 
species or products derived from them; to control trade in species that are not yet 
threatened but may be threatened in the future, listed in Appendix II; and to 
protect and control trade in species that are not listed in the first two appendixes 
but are regulated by a party to the treaty.'*° 

For some time the IWC protected some species more stringently by placing 
them under the protected stocks, while CITES listed them only in Appendix II 
(species that might be threatened).'*’ Thus, at its first meeting, in 1976, CITES 
listed only gray, blue, humpback, and right whales in Appendix I.1** At its second 
meeting, in 1979, all cetaceans were added to one appendix or the other’*? and 
the secretariat was authorized to consult with the IWC regarding cetaceans, and 
more specifically, regarding proposals to amend Appendixes I and II.*° On the 
basis of comprehensive data furnished by the [WC’s Scientific Committee, CITES 
at its third meeting, in 1981, placed all IWC protected species in Appendix I. 
These included gray, blue, humpback, right, sei, fin and sperm whales.’®’ By 
1981, CITES listed even more species in Appendix I than were on the IWC’s 
protected stock list. Outflanked on its left by CITES, the IWC reacted by moving 
ever closer to the CITES position. 

By 1980, moratorium was destined to be the IWC’s topic of the decade. That 
year, at the thirty-second meeting,'®? with twenty-four members attending, three 
different proposals for moratoriums were introduced: a worldwide moratorium, a 
moratorium on commercial whaling, and a moratorium on sperm whaling. The 
first had originally been submitted by Australia in 1979. In the meantime Aus- 
tralia had indeed adopted the Whale Protection Act, which prohibits the killing, 
capturing or injuring of cetaceans within its 200-mile fishing zone, and a ban on 
the importation into Australia of all whale products or goods was to be imposed as 
of January 1981.15? The Australian proposal was seriously considered and exam- 
ined by a working group whose report indicated that a worldwide moratorium 
could result in the direct loss of over 7,000 jobs and an indirect loss of over 35,000 
jobs. Although the report was vigorously debated, no action was taken.'®* Both 


of the IUCN in 1963. 1 P. BIRNIE, supra, at 391; S. LYSTER, supra note 39, at 239. The resolution 
called for “an international convention on regulation of export, transit and import of rare or threat- 
ened wildlife species or their derivative products.” This principle was endorsed by the Stockholm 
Conference, which recommended that a conference be convened to adopt such a convention. See 
Stockholm Action Plan, supra note 115, Rec. 99(3). 

16 S. LYSTER, supra note 39, at 243-46; 1 P. BIRNIE, supra note 40, at 393. 

147 1 CITES, PROC., Apps. I & [I (listings on P: 49) (1976); see also 1 P. BIRNIE, supra note 40,.at 394. 

148 | P, BIRNIE, supra note 40, at 394. 

149 2 CITES, Proc. 1136 (1979); for detailed proposals, see id. at 949-1018. 

150 Id. at 43; see also statement by CITES Secretary-General to 31st meeting of the IWC (1979), 
IWC/3 Ist Mtg./1979/OS. CITES also recommended that nonparties be encouraged to adhere to the 
ICRW. 

151 3 CITES, Proc. 1304 (1981). For details of various proposals and reports, see id. at 1196-1286; 
IWC/32d Mtg./1980, Ann. D at 4, and Ann. F at 14; 1 P. BIRNIE, supra note 40, at 576. 

152 For a detailed account of this meeting, see generally Birnie, IWC Bargaining and Compromise, 5 
MARINE Pot'y 79 (1981). 

153 IWC/32d Mtg./1980/OS (Australia). 

154 2 P, BIRNIE, supra note 40, at 602. The United States was caught between its advocacy of a 
moratorium on commercial whaling and its support of aboriginal whaling of the bowhead whale. The 
United States representative incicated that if the take of bowheads continued at 1979 levels, the 
species would become endangered. Although the United States sought short-term quotas to satisfy 
aboriginal needs, its representative promised to seek aboriginal support for alternatives and an even- 
tual phaseout of aboriginal whaling. See id. at 604-05. 
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the J.S. proposal for a moratorium on commercial whaling and the proposed 
moratorium on sperm whaling failed to receive the requisite majority vote. 185 

Membership in the IWC increased by 33-percent by the next year’s meeting in 
198 ..'°° Such new members as Costa Rica and India made strong statements in 
favor of preserving the whale.'®” Clearly, the increase in membership had brought 
extra support for conservation policies. The United Kingdom, with the support of 
the Jnited States, Sweden, France and New Zealand, once again proposed an 
indefinite global ban on whaling, and once again it failed to receive a majority.!°8 
Another UK proposal, for an indefinite moratorium in the North Atlantic, also 
failed,'°° as did a proposed indefinite moratorium on pelagic whaling for minkes 
_ after the 1983-1984 season’® and a proposed worldwide phaseout of commercial 
wha ing over a five-year period.’ 

Tre only proposal to succeed, which it did overwhelmingly, was submitted by 
the Jnited Kingdom, France, the Netherlands and the Seychelles. It imposed an 
indefinite moratorium on the taking of sperm whales,’® whose fisheries by then 
were virtually denuded. 

Ir December 1982, the long-awaited, comprehensive United Nations. Conven- 
tion on the Law of the Sea was completed at Montego Bay and opened for signa- 
ture.'® Although as of this writing it has not yet entered into force, its provisions 
have had a direct impact upon the content of customary international law. 194 
Notable for present purposes is Article 65: “States shall co-operate with a view to 
the zonservation of marine mammals and in the case of cetaceans shall in particu- 
lar work through the appropriate international organizations for their conserva- 
tion, management and study.”?®* This provision shows a marked improvement 


155 Jd, at 602-03. The vote on the U.S. proposal was 13 in favor and 9 against (Canada, Chile, 
Iceland, Japan, the Republic of Korea, Peru, South Africa, Spain, the USSR), with 2 abstentions 
(Brazil, Norway). The vote on the latter proposal was 14 in favor and 6 against (Canada, Chile, 
Iceland, Japan, the Republic of Korea, the USSR), with 4 abstentions (Norway, Peru, Spain, South 
Africa). 

The 1980 meeting was also notable for recognizing ecosystemic effects; a resolution was passed 
urgiag member states to take measures to prevent degradation of the marine environment that might 
adversely affect whale populations. Jd. at 607; IWC/32d Mtg./1980, Chairman’s Report, App. 10 at 
32. 

15° TWC/33d Mtg./1981, Chairman’s Report at 17-42. For a summary of this meeting, see gener- 
ally 3irnie, IWC—A New Era, 6 MARINE POL’y 74 (1982). There were eight new members: China, Costa 
Rica, Dominica, India, Jamaica, St. Lucia, St. Vincent and the Grenadines, and Uruguay. These were 
primarily states favoring conservation. Canada was represented only by an observer; it had withdrawn 
because of internal political struggles over the IWC. 

15 1WC/33d Mtg./1981/OS (Costa Rica and India). 

15- The vote was 16 for and 8 against, with 3 abstentions. See 2 P. BIRNIE, supra note 40, at 609. 

154 The vote was 15 for and 8 against, with 4 abstentions. Jd. at 610. 

16" By France. The vote was 13 for and 9 against, with 5 abstentions. Id. 

l6 By Australia. The vote was 15 for and 8 against, with 4 abstentions. Jd. at 610-11. Australia 
poirtedly concluded that the industry was jeopardizing an international resource heritage. 

16 The vote was 24 for and 1 against (Japan), with 3 abstentions (China, Iceland, the USSR). Id. at 
610 

1® Opened for signature Dec. 10, 1982, UN Doc. A/CONF.62/122, reprinted i in UNITED NATIONS, 
OFFICIAL TEXT OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA WITH ANNEXES 
ANT INDEX, UN Sales No. E.83.V.5 (1983). 

1&4 See D'Amato, An Alternative to the Law of the Sea Convention, 77 AJIL 281 (1983). As of 1990, 125 
natbns have signed the Convention, 23 have ratified without qualifications, and 14 have ratified with . 
qua ifications. Fora listing of the states, see B. WESTON, R. FALK & A. D'AMATO, Basic DOCUMENTS 
IN INTERNATIONAL LAW AND WORLD ORDER 946-47 (2d ed. 1990). 

'S This provision is extended to the high seas by Article 120, which says that “Article 65 also applies 
to tne conservation and management of marine mammals on the high seas.” 
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over the Geneva Convention on Fishing and Conservation, which did not specifi- 
cally address the plight of marine mammals. Another significant improvement is 
the conspicuous absence of the “optimum utilization” requirement, or MSY. 
Thus, Article 65 tends tc infuse “conservation” with a meaning other than MSY 
and closer to the eumetric conception that we have discussed. The singling out of 
cetaceans not only suggests a heightened sense of international responsibility to- 
ward whales, but also may constitute a legal gesture toward giving whales “‘stand- 
ing” in international law beyond the limits of the IWC. Article 65 may be inter- 
preted as putting whales first and international organizations second; the article 
makes the IWC legally significant only to the extent that it is an “appropriate” 
organization devoted to the conservation, management and study of whales. 


The Preservation Stage: 1982-1990 


We have attempted so far to show that the initial regulation of whaling was 
transformed into conservation (for the health of the whaling industry), which in 
turn was overtaken by a drive for protection (for the survival of whales them- 
selves). The protectionist attitude and the conservationist attitude have much in 
common, even though their psychological motivations are different. Together 
they account for the momentum seen in the activities of the IWC from 1946 
through 1982. The protectionist attitude allows for “reasonable” exceptions. For 
instance, the protectionist will try hardest to protect whale species that are endan- 
gered, while making trade-offs with whalers on stable and growing species. The 
protectionist might concede that a certain amount of whaling is commercially 
necessary, so long as the activity is restricted to stable or even growing species. In 
this respect, protectionists and conservationists find considerable common 
ground. 

We now introduce a form of protectionism that is largely incompatible with 
conservation. For want of a better label, we call it ‘“preservationism.’’ Unlike the 
protectionist, the preservationist will not admit of exceptions—reasonable or oth- 
erwise. The preservationist wants to ban all whaling, irrespective of whether a 
particular species is stable or endangered, an attitude that is clearly incompatible 
with the industry of whaling. Whalers and preservationists view each other as 
mortal enemies—as is dramatically reflected in the “whale wars” that began ap- 
proximately in 1978 and have since escalated.’ . 

Eight new members, all nonwhaling states, joined the IWC by its thirty-fourth 
meeting, in 1982,'®” making the prospects for a moratorium brighter than ever 
before. The Seychelles announced that it was amending its position in the Com- 
mission in favor of a phase-out or negotiated cessation of commercial whaling 
because this course would “facilitate the adjustment that whaling nations will have 
to make if the whale is to be saved from extinction, and at the same time [would] 
safeguard the future work of the Commission as a growing alliance of nations 
committed to preserving all cetaceans for posterity.” ?6® A diplomatic move, the 
Seychelles proposal sought zero quotas for all commercial whaling by the 1986 


168 See generally D. DAY, supra note 2. 

167 Although Dominica and Jamaica were absent, eight new members were present: Antigua, Belize, 
Egypt, Kenya, Monaco, the Philippines, the Federal Republic of Germany and Senegal. For a detailed 
account of this meeting, see generally Birnie, Count down to Zero, 7 MARINE POL'Y 68 (1983); lWC/ 
34th Mtg./1982, Chairman’s Report at 17-42. 

168 IWC/34th Mtg./1982/O8S (the Seychelles). 
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coastal and 1985-1986 pelagic seasons, subject to review thereafter.'©° The pro- 
posz. was approved by a vote of twenty-five in favor, seven against and five absten- 
tions.'”° A three-year period was allowed to give whaling states an opportunity to 
phase out their commercial activities gradually and to cope with the economic 
impact of the moratorium, in accordance with the Preamble to the ICRW.1”! The 
ban on “commercial” whaling was understood to exempt aboriginal subsistence 
whai_ng, especially of the endangered bowhead species by the Inuit in arctic Can- 
ada. Alaska, Greenland and Siberia.!”” l 

An action taken by the European Economic Community at about the same time 
may have helped to enforce the moratorium. A regulation entitled Common 
Rulss for Imports of Whales or Other Cetacean Products eszablished.an EEC ban 
as of January 1, 1982.17’ Since the ICRW does not include nonstate parties, pas- 
sage of the regulation cannot be linked directly to discussions in the IWC. Rather, 
it resulted from the EEC’s obligation to CITES, to which it is a party. Under its 
owr Treaty,’”* the EEC is bound to enforce the prohibition on the entrance into 
the Luropean Community of whale products that fall under CITES Appendix I. 
The EEC regulation bans the commercial import of such preducts without proper 
licerses. 

The next IWC meeting, in 1983, is important for the responses of the states that 
had opposed the 1982 amendment of the schedule. Of the seven that had opposed 
the noratorium, four filed formal objections (Japan, Norway, Peru and the 
USSR), while three others, together with one of the absentees (Brazil, Chile, 
IceEnd and the Republic of Korea), decided not to file objections. After Peru 
dec:ded to withdraw its objection,'”® only Norway, Japan and the USSR were left 
as formal objectors. The United States at this time notified both Norway and 
Japan that it was initiating certification under the Pelly Amendment’” because 
they were diminishing the effect of a conservation treaty to which the United 
States was a party. The amendment required that the United States impose an 
embargo on the certified nations’ fishing rights in its 200-mile economic zone and 
ban the importation of fishing products from those nations. This drastic step was 
des.gned to bring both Norway and Japan in line with the conservation measures 
imp emented by the IWC. However, the Soviet Union was immune from this type 
of pressure because it did not export fisheries products to the United States.!”” 


16 Soe amended para. 10 of the ICRW schedule. For the full text of the moratorium, see 2 P. 
BIR JE, supra note 40, at 713. The IWC also granted Japan’s request for a two-year respite from its 
earLer moratorium on sperm whaling. 

1a Voting in favor were Antigua, Australia, Belize, Costa Rica, Denmark, Egypt, France, the Fed- 
eral Republic of Germany, India, Kenya, Mexico, New Zealand, Oman, St. Lucia, St. Vincent, Sene- 
gal, tne Seychelles, Spain, Sweden, the United Kingdom, the United States; voting against were Brazil, 
Iceland, Japan, the Republic of Korea, Norway, Peru, the USSR; and Chile, China, the Philippines and 
Soutn Africa abstained. 

VLICRW, supra note 83. 

"= See Doubleday, Aboriginal Subsistence Whaling: The Right of Inuit to Hunt Whales and Implications for 
Inieaational Environmental Law, 17 DEN. J. INT'L L. & PoL’y 373 (1989). 

1 Art. 1, Council Regulation No. 348/81, 24 O.J. Eur. Comm. (No. L 39) 1 (1981). 

art. 235, Treaty Establishing the European Economic Community, Mar. 25, 1957, 1973 Gr. 
Bri . TS No. 1, pt. II (Cmd. 5179 II), 298 UNTS 11. 

VE TWC/35th Mtg./1983, at 23. 

€ Martin & Brennan, Enforcing the International Convention for the Regulation of Whaling: The Pelly and 
Pactvood-Magnuson Amendments, 17 DEN. J. INTL L. & PoL’y 293, 300-03 (1989). 

'™ ECO, No. 1, July 18, 1983, at 4-5; 2 P. BIRNIE, supra note 40, at 626-27. A U.S. boycott of 
No-vegian fishing products was expected to be catastrophic for the Norwegian economy since Nor- 
war was dependent upon such exports. Japan was already limited under the Packwood-Magnuson 
Amendment to catching no more than 100,000 tons of fish in U.S. coastal waters. 
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CITES continued to exert a catalytic effect upon the IWC. At its fourth meeting, 
in 1983, the first after the IWC’s adoption of the commercial whaling morato- 
rium, CITES added seven cetacean species to Appendix I, including some of the 
minke and pygmy right whales regulated by the IWC. The inclusion of other 
species, though listed in 1983, was to enter into effect on January 1, 1986, the 
effective date of the total ban on commercial whaling.'”* The parties to CITES 
thus demonstrated strong support for ending commercial whaling.'” 

In the effort to ban commercial whaling, CITES had certain advantages over the 
IWC, with which it continued to cooperate closely. Its large membership could 
muster considerable support for the protection of endangered species, whereas 
the IWC’s limited membership was long dominated by the whaling countries. The 
parties to CITES generally subscribed to protection and were required to enforce 
wildlife protection measures through domestic laws. They were far more willing 
than members of the IWC to comply with measures to protect marine mammals. 
Finally, the CITES prohibitions on the covert or overt trade in whales and whale 
derivatives have been effective. One might cautiously say that CITES had become 
the enforcement mechanism for achieving the then-stated objective of the IWC, 
that is, a moratorium on commercial whaling. 

At the [WC’s thirty-sixth meeting, in 1984, Brazil reversed its stand of 1982 
and decided to support the moratorium.’®° Japan, however, adhered to its earlier 
position and objected on technical and legal grounds to the imposition of the 
moratorium. Japan also likened Japanese whaling to subsistence whaling else- 
where and insisted that it needed to be perpetuated in the socioeconomic interest - 
of the Japanese coastal community.'*! Of the other states that had opposed the 
moratorium in 1982, the Republic of Korea reported that despite internal objec- 
tions and economic problems, it would comply with the measure;!** the Soviet 
Union again objected to the moratorium on technical grounds.'** 

Japan shifted its position at the next year’s IWG meeting. While maintaining its 
informal objection on technical grounds, Japan said that “in order to avoid a 
head-on conflict” with the United States, it would withdraw its formal objection to 
the moratorium.'** The Philippines, however, which the previous year had indi- 
cated its wish to continue scientific research on whales, now revealed its plans to 
resume whaling once it was determined that stocks were not endangered.'** An- 
other important announcement came from the Soviet Union, which stated that it 
would temporarily stop commercial whaling in the Antarctic, for technical rea- 
sons, though it maintained its objection based on the illegality of the moratorium 
decision. !®® 

Meanwhile, sentiment against commercial whaling continued to mount in the 
IWC. Speaking as a new member, in a letter to the Commission Indian Prime 
Minister Rajiv Gandhi pointed out that India had joined as a nonwhaling member 
only to “join other nations. . . in their endeavor to save this most fascinating and 
remarkable member of our planet’s living fraternity.’’!®’ 


178 4 CITES, Proc. 1063-69, 1118 (1986); 2 P. BIRNIE, supra note 40, at 577. 

7 CITES in 1983 had an impressive membership of 90 signatory states and 76 that had ratified the 
Convention. The latter figure is even higher now. 2 P. BIRNIE, supra note 40, at 577. 

80 TWC/36th Mtg./1984/OS (Brazil). 

18! Td. (Japan). 182 Id. (the Republic of Korea). 

188 Jd. (the USSR). On the whole, there were no significant developments at the IWC’s 1984 meet- 
ing beyond those relating to the 1982 moratorium. Of the countries that supported the moratorium, 
many cited their national laws and policies in support of the conservation measures. 

184 TWC/37th Mtg./1985/O0S (Japan). 185 Jd, (the Philippines). 

186 7d. (the USSR). 187 Id. (India). 
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At the next meeting, in 1986, Brazil announced its presidential decree of Jan- 
uar¥ 1, 1986, enforcing the moratorium!* and Japan informed the parties that it 
wou d cease its commercial activities the next year.'8° Oman was able to proclaim 
that “‘whales are safer from human harm now than at any time since the beginning 
of r-odern pelagic whaling some sixty years ago.’’!%° 


The Emerging Entitlement Stage 


Tae five-year moratorium on commercial whaling was revaluated and renewed 
by the [WC’s annual meeting in Noordwijk, which ended on July 6, 1990. Such 
trad tional whaling nations as Japan, Norway and Iceland pressed for the estab- 
lishnent of quotas on certain species that they argued were at harvestable levels. 
The IWC, however, refused to alter the moratorium in any way. It also denied 
Japan’s request for an allowance for small-type coastal whaling (i.e., whaling by the 
use of hand implements, as opposed to “pelagic whaling.” which uses factory 
ships). The Commission condemned as unnecessary the killing of whales for re- 

` seah and it asked Norway and Japan to reconsider their policies in this regard.'*! 
Thsse actions led to threats by Japan and Iceland to pull out. 

Vurtually all commercial whaling activity has now ceased.'®? The moratorium, 
however, only applies to great whales (the ten largest species). For the first time, 
the IWC agreed to study “small cetaceans,” including dolphins, porpoises and 
smal whales. In addition, it passed a resolution supporting the UN General Assem- 
bly’s initiative to phase out large-scale drift-net fishing within two years.’ 

Although a total moratorium would be a triumph for preservationists, the con- 
cep- of moratorium does not entitle whales to the right to life, because a morato- 

` riura implies temporal limitations (even if extendable) upon whaling activities. 
Thet a moratorium can end, with a resumption of whaling, is explicit in the 
“gebal commons” recommendation of the World Conservation Strategy, an or- 
ganization commissioned by the United Nations Environment Programme.’ 
The recommendation called for a moratorium to “be extended to all commercial 
whzling until: the consequences for the eco-systems concerned of removing large 
pozzions of the whales’ populations, and such populations’ capacity for recovery, 
cam be predicted.’”!% 


6 TWC/38th Mtg./1986/OS (Brazil). 189 Fd, (Japan). 

18€ Td. (Oman). 

Ax the 39th meeting, in 1987, Japan continued to protest the moratorium but officially continued to 
adrere to it. WC/39th Mtg./1987/OS (Japan). South Korea and Brazil also reported complying 
wit: the moratorium, despite attendant economic hardships. Jd. (South Korea and Brazil). 

1 ASIL, International Environmental Law Interest Group Newsletter, October 1990, at 5—6. 

1? However, Japan and Iceland continue to exploit a large loophole in the name of “scientific 
research.” For example, in 1987 Japan submitted a scientific research program to the IWC Scientific 
Committee stating that approximately 825 minke whales and 50 sperm whales would be lethally taken. 
IWL/39th Mtg./1987, at 48-53. Iceland’s 1987 research program involved the hunting and killing 
of 3 fin and 20 sei whales. IWC/40th Mtg./1988, Report of the Scientific Committee, para. 4. 
Inasmuch as even a single whale, by its sheer size, would overwhelm any modern scientific research 
labzratory, providing enough material to keep a team of scientists busy for months, the label “‘scien- 
tificcresearch” must be critically examined in light of such claims. It is estimated that some 600 great 
whz.es will have been slaughtered in 1990 under various “scientific research” programs. 

S See International whaling ban upheld; dolphins may get protection, Chicago Trib., July 8, 1990, §1, at 
9, ls. 1-5; GA Res. 44/225 (Dec. 22, 1989). Drift-net fishing has been widely condemned for 
indiscriminately killing small cetaceans that swim into the nets. 

E8 UNEP was itself a direct consequence of the Stockholm Conference of 1972. 

= IUCN-UNEP-WWF, World Conservation Strategy, Item 18.5 (1980). 
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Thus, the preservationist movement cannot be the last stage of our story. It is 
merely the present stage, but it contains the seeds of the final stage, which we have 
labeled the “entitlement” stage. Preservation is transmuted into entitlement 
when the moratorium becomes permanent, at which point it is no longer defini- 
tionally a “moratorium” but, rather, may be termed an entitlement to life. Yet the 
new entitlement stage involves an important shift in philosophy. By claiming that 
whales are “entitled” to life, the entitlement philosophy recognizes this right as 
belonging to, or even coming from, the whales themselves. In contrast, the preser- 
vationist views the permanent moratorium as bestowed by humankind upon 
whales; the rights come from the people, and the people are exercising their right 
to preserve whales. Consequently, the entitlement stage may involve the most 
radical philosophical shift of the progressive stages that we have recounted in this 
article, even though historically it represents only an incremental advance over 
preservationism. ' 

The six stages we have recapitulated—free resource, regulation, conservation, 
protection, preservation, entitlement—may be viewed as a progression from self- 
interest to altruism, !° or from individualism to communalism,!%” but we suggest 
that they are better conceptualized as a broadening of international cultural con- 
sciousness.'®* The whalers of the early twentieth century were persuaded to ac- 
cept the second stage—regulation—even though many of them found that it 
hindered their individual freedom. They accepted it on the rational ground that 
they themselves might destroy their livelihood as a whole unless certain common 
restrictions were placed on the whaling enterprise. This rational conclusion con- 
stituted an increase in breadth of consciousness, from “‘do anything we want,” to 
“don’t do some things that might hurt other whalers and eventually ourselves.”’ 
Similarly, the step from regulation to conservation met resistance; whalers had to 
be persuaded that long-term conservation would benefit the industry as a whole, 
which in turn would enhance the economic interests, or at least prospects, of each 
whaler. Again, consciousness was broadened. And so it has continued with each of 
our six analytic stages. In the fifth and sixth stages, whalers face the loss of their 
entire enterprise, yet the increase in consciousness now embraces the environ- 
ment as a whole, the planet on which we all live. In this respect, whalers should be 
no different from anyone else; everyone’s self-interest is in a stable and viable 
ecosystem. Hence, it would be a mistake to conclude that the transition from the 
first stage to thé second, or for that matter from any one stage to the next, has 
been more difficult or historically important than any other. 

Although the distance covered between stage one and stage six amounts to a 
catastrophic change—from uninhibited freedom to prohibition—the change 
from any one stage to the next was incremental, depicting the same underlying 
psychological and philosophical process of increasing breadth of consciousness. 
For this reason, we contend that what we have denominated as the last stage—en- 


196 See Kennedy, Form and Substance in Private Law Adjudication, 89 HARV. L. REV. 1685, 1713-22 
(1976). 

197 See Balkin, The Rhetoric of Responsibility, 76 VA. L. Rev. 197, 206-12 (1990). 

18 Cf. Professor Christopher Stone’s call for “moral pluralism” with respect to animals and the 
environment. C. STONE, EARTH AND OTHER ETHICS: THE CASE FOR MORAL PLURALISM (1987). 
Moral pluralism in Professor Stone’s sense would clearly be a fruition of the more generalized concept 
of broadening international cultural consciousness. However, Professor Stone would not want to 
extend rights to whales; he says it “seems more appropriate to fabricate our relations with them out of 
our duties rather than out of their rights.” Id. at 219. 
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titlement—is not qualitatively different from the others. Rather, it is part of a 
relentless, historically necessary progression. We may or may not be in the final 
entitlement stage today—different people will think differently—but its seeds 
werz planted in each of the five preceding stages. 

Readers who are familiar with international jurisprudence will recognize that in 
our discussion of the changing psychology and breadth of consciousness, we have 
impdicitly been sketching a trend in the component of customary international law 
called opinio juris. The development of international custom is inevitably a dy- 
namic process, and the seeds of a future conflict-resolving synthesis are always 
prerent in the clash of thesis and antithesis that constitutes the claim conflicts 
amcng states. To anticipate a customary trend is to argue that, in a sense, it 
already exists. We have seen, in the history we have recounted, the practice of 
states (reflected through their whaling activities) moving through six stages that 
‘are best characterized as increases in international breadth of consciousness. This 
combination of practice and consciousness formally constizutes the material and 
psychological elements of general custom. What states do becomes what they le- 
gally ought to do, by virtue of a growing sense that what they do is right, proper 
and natural.'®® The dawning sense of duty to the environment—to protect the 
abilaty of our small, green planet to sustain life—is evidence of a sense of obliga- 
tior. that constitutes the opinio juris component of bincing customary inter- 
national law. 

Eence, if our argument in this section is accepted, we have sketched more than 
a political-cultural history of a relentless increase in breadth of consciousness 
about whales. We have suggested an opinio juris—a growing sense of international 
legel obligation toward whales. In the current stage of that progression, nearly all 
nat ons accept the obligation of preservation. And in this consensus of preserva- 
tior, we suggest that there is the incipient formation of the final, decisive stage— 
the entitlement of whales to life. Whether that final stage has already arrived 
cannot be definitively determined. But we argue that in its inevitability it has 
already been anticipated in the law. 

I? we are correct, this anticipation of a stage of entitlement for a nonhuman 
species in international law is a revolutionary development. It takes seriously the 
fact that human beings are open systems—that our lives are dependent on our 
environment. The human race will live or die as the ecosystem lives or dies. 
Int2rnational law can no longer be viewed as an artifact exclusively concerned 
wita state and human interactions against a mere background called the environ- 
ment. Rather, other living creatures in the environment are players in a new and 
expanded international legal arena. 


Ill. RIGHTS AND ENTITLEMENTS 


The middle four stages of the legal progression that we traced in part II—from 
(2) regulation to (3) conservation, to (4) protection, to (5) preservation—might be 
thceught to serve whales well enough for all practical and legal purposes. What 


19 Although the opinio juris component of international custom is psychological, it is evidenced by 
completely objective materials: the articulations of rules by states. See A. D'AMATO, supra note 15, at 
74-87. For a brief description of the customary law process in terms of the clash between thesis 
(assertion of an entitlement) and antithesis (violation), see A. D'AMATO, INTERNATIONAL Law: 
PROCESS AND PROSPECT 97—98 (1987). 
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need is there to move to the sixth, entitlement, stage? Specifically, what particular 
value is added by ascribing rights to whales, as distinct from recognizing a duty of 
nations and individuals toward whales? 

We contend, first, that it is intelligible to regard whales as rights holders and, 
second, that viewing the rights in this way makes a difference. On both these 
points, we employ the pioneering analysis of Christopher Stone.?” 

History has seen a widening of the circle of rights holders. When infanticide was 
freely practiced, infants had no rights; now of course their right to life is protected 
in nearly all countries by the law against murder. Convicted felons used to be 
stripped of all rights; now they have certain basic protections (e.g., equal medical 
care). The laws of most countries have seen a gradual progression in ascribing 
rights to aliens, married women, the mentally enfeebled and racial minorities.?” 
Rights have also been extended to inanimate, intangible entities: trusts, corpora- 
tions, joint ventures, partnerships and municipalities.7°? In recent years corpora- 
tions have even been prosecuted and convicted of crimes.” International law 
classically regards nation-states as having rights and responsibilities. In this broad 
context, there is nothing strange about recognizing the rights of whales—crea- 
tures that are more animate than corporations, more communicative than infants 
and mentally enfeebled persons, more communal than the society of nations, and 
perhaps more intelligent than the smartest human beings. 

Professor Stone has suggested the important differences that would accrue if we 
ascribed rights to natural objects in the environment. The first is what we might 
call the aspect of generality: that having rights is a generalized legal competence, 
- whereas being the beneficiary of the obligations of others breaks down into a 
series of specialized, specific rules. For example, suppose a person signs a contract 
with a corporation, then attempts to avoid his obligations under the contract by 
pointing to the corporation’s charter and showing that the terms of the contract 
were, strictly construed, uitra vires. 204 Under a strict interpretation of the idea of 
incorporation, the corporation only exists by virtue of the specific competences 
listed in its corporate charter. But such an approach would hardly ever be adopted 
by any court.” Instead, the corporation is said to have certain generalized 
“rights,” including the right to enter into contracts. These rights bestow a compe- 
tence on the corporation that, in Professor Stone’s words, is flexible and 
open-ended.” 

Second, the idea of having ‘ “rights” includes a notion of moral rights that can 
inform existing law or even push it in a certain direction.” Take, for example, a 
battered wife suing her husband in the nineteenth century. Courts routinely dis- 
missed such cases on the ground that they had no jurisdiction over what happened 


200 C, STONE, SHOULD TREES HAVE STANDING? TOWARDS LEGAL RIGHTS FOR NATURAL OBJECTS 
(1974). 

20! For specific examples and citations, see id. at 3-5. 

202 For specific examples and citations, see id. at 5-6. 

203 See Developments in the Law—Corporate Crime: Regulating Corporate Behavior Through Criminal Sanc- 
tions, 92 Harv. L. Rev. 1227 (1979). 

204 This is not an example given by Professor Stone. 

205 One could imagine a highly formalistic court taking such an approach, but even then, only if 
impelled to do so because of some other extrinsic equitable factor such as the unconscionableness of 
the contract. 

206 C, STONE, supra note 200, at 41. 

207 Professor Stone does not argue in these natural-law terms. He makes a comparable argument on 
the basis of the “force” of “ordinary language.” Id. 
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in the home, and in any event a wife had an adequate remedy under the laws of 
divcrce. But at some point, courts changed their approach and began recognizing 
tort claims by wives against their husbands. Suppose that just prior to the turning 
point an attorney advised a wife that she had no legal right to sue her husband in 
tort. The advice, though grounded in precedent, would have been misleading 
since, by hypothesis, in the very next case the court “found” such a right. What 
happened is that the court accepted the powerful moral claim of right and recog- 
nized it as somehow subsisting in the common law all along, even though legal 
precedent was to the contrary. We say that the court “articulated” the preexisting 
right, much as we argued that an international court could articulate an entitle- 
meat of whales arising from the customary law practice of their preservation. 

Third, the burden of proof in litigation and negotiation can turn on which party 
is a rights claimant. Courts may be predisposed to giving a far more “liberal” 
construction of applicable rules to a party that claims to be asserting rights than to 
one that claims to be a third-party beneficiary of asserted rights. Even the rules 
regarding burden of proof, Professor Stone suspects, wculd be more liberally 
interpreted in favor of a rights claimant.?% 

Fourth, the development of a jurisprudence regarding whales is more likely if 
whales are perceived by courts as rights holders, just as a jurisprudence of corpo- 
rate law has developed as a result of viewing corporations as legal entities entitled 
to sue and be sued and even to be prosecuted for corporate crime. 

Finally, standing is facilitated for rights holders. Standing may be a lesser prob- 
ler in American law than in the law of many other countries because of the 
separation-of-powers tradition of contesting many forms of governmental action 
in the courts. Yet even in U.S. courts when the protection of whales arises, the 
need to assert harm to one’s own interests, as opposed to the interests of whales, 
may exert a subtle negative influence upon the petitioners. In Japan Whaling 
Association v. American Cetacean Society,*°? although the Supreme Court found (in a 
foctnote) that the American Cetacean Society, Greenpeace, Friends of the Earth 
and other environmental organizations had “alleged a sufficient ‘injury in fact’ in 
that the whale watching and studying of their members will be adversely affected 
by continued whale harvesting,”?!° the Court ultimately held against those organi- 
zatons on the merits.”"! Watching and studying whales seems a slender reed on 
which to mount a lawsuit to protect whales.?’? The real party in interest is the 


mald. 209 478 U.S. 221 (1986). 

2° Id. at 230 n.4. 

2 1 The decision has been widely criticized. See, e.g., Whitney & Perles, Critical Issues Left Unresolved in 
Japan Whaling Association v. American Cetacean Society: The Relationship of the Administrative Procedure Act 
to tae Pelly and Packwood Amendments, 28 Va. J. INT'L L. 679 (1988); Gibson, Narrow Grounds for a 
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1991} WHALES: THEIR EMERGING RIGHT TO LIFE 53 


whale. Perhaps the very tenuousness of the “standing” the Supreme Court al- 
lowed the environmental groups contributed to the lack of empathy toward 
whales in the Court’s ultimate decision on the merits. 

For these reasons, and similar ones that could be adduced, the extension of legal 
rights to whales would have significant legal consequence. To move from “‘preser- 
vation” to “entitlement” is not just a way of talking. Rather, it acknowledges the 
creation of a new subject of international law. 

A “right” may be legal or moral or both. The attempt to draw a sharp distinc- 
tion between legal and moral rights often founders on two grounds.*!® First, as 
H. L. A. Hart has demonstrated, moral considerations influence the content of 
law over time.?!* Second, there may be a deeper connection between law and 
morality than positivists such as Professor Hart are willing to admit. Although this 
connection may not be a “necessary” one in the substantive sense of Cicero or in 
the procedural sense of Lon Fuller,?!° it exists in the claim of legitimacy that the 
law makes—a claim that surpasses that which can be enforced and spills over into 
the realm of that which is morally persuasive.7!® For these general reasons, we 
have not attempted in this article to draw lines between the moral and the legal in 
our discussion of the emerging rights of whales. Although we have indicated when 
we are primarily talking about moral rights and when we are primarily talking 
about legal rights, the considerable degree of overlap between the two, we submit, 
reflects the way a norm develops over time. 

Nevertheless, for our discussion of the final stage of the rights of whales, we 
deliberately chose the term “entitlements” instead of “rights.” By entitlements 
we mean legally enforceable rights. An entitlement may overlap with morality; 
but if it is not legally enforceable, it is not an entitlement no matter how strong the 
moral considerations in its favor. In this respect, we borrow and modify the defini- 
tion of entitlements by Calabresi and Melamed in their leading article on the 
subject.?!” They say that the first aspect of “entitlement” occurs whenever the 
state is presented with the conflicting interests of two or more people, or two or 
more groups of people; the state must decide which of the conflicting parties will 
be entitled to prevail.?!* The second aspect is intervention by the state to enforce 
the decision. Extrapolating this definition to the international legal system, we 
claim that the whale, as a sentient being, is in the process of being assigned an 
entitlement to life. If we are correct, then in any conflict between whale and 
whaler, the latter lacks, or soon will lack, any entitlement to hunt and kill the 
whale. As to enforcement, the international community is at present intensifying 
its efforts to protect the whale, both internationally (e.g., through the IWC) and 
nationally (e.g., through import restrictions and peaceable countermeasures such 
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214 H, L. A. HART, THE CONCEPT OF Law 199-200 (1961). 
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as denial of discretionary fishing privileges to fishermen from nations that engage 
in naling). 

Calabresi and Melamed discuss “inalienable” entitlements—property interests 
ther cannot be transferred between a willing seller and a willing buyer—such as 
bo= parts and vital organs, and one’s children.”!® On the other hand, no entitle- 
ment is absolute. For example, a murderer’s entitlement to life cannot prevail 
agaist the claim of a state to enforce its law on capital punishment. If we take 
wkz.es’ entitlement to life seriously, we cannot allow it to be defeated by any lesser 
coumtervailing entitlement. However, if a countervailing entitlement seems to be 
of me same or greater magnitude, a serious problem in moral and legal judgment 
presents itself. We turn now to two potential conflicts of this type. 


IV. COUNTERCLAIMS 


The acknowledgment that whales have an entitlement to life directly conflicts 
wi:~ at least two types of counterclaims that have recently been advanced as 
just-fying the hunting and killing of whales. The serious assertion of these claims 
—tor “scientific research” and “aboriginal subsistence whaling”’—indicates that 
evza when ecological consciousness can be assumed, investing whales with an 
ent#lement to life is controversial. In a brief comment on these two claims, Pro- 
fesor Falk admits that they are “complex even when one is considering the plight 
of zarticular species of whales faced with a prospect of extinction.”?*° 


“Seentific Research” 


kn the 1980s, Japan, Iceland and the Soviet Union made claims for exceptions 
to ne whaling moratorium on the ground of scientific research. Perhaps the most 
articulate justification of this position is an article by Kazuo Sumi, professor of 
in-=rnational law at Yokohama City University.??! 

Frofessor Sumi claims that Japan is deviating from the IWC’s moratorium on 
ccramercial whaling because its purpose is scientific rather than commercial. Al- 
though he does not define “scientific research,” he indicates at several places in 
hé& article what that term comprises. At one place, he says, “Data and information- 
on zhe resource state of whales are essential for rational management.”’?*? Later 
he :ndicates that the aim of the Japanese research program is “‘to obtain estimates 
of various biological parameters, especially of age-specific natural mortality. Ad- 
ditionally, it [is] also intended to elucidate the role of whales, (namely, the sperm 
wiale and the minke whale) asa key species in the Antarctic marine ecosystem.’’?”8 
Azted why most of this research could not be done with photography and non- 
lethal tests, Sumi invokes the authority of some members of the IWC’s Scientific 
C=-nmittee sympathetic to the Japanese position, who asserted that “the analysis 
o7 naterial (particularly ear plugs, ovaries, and stomach contents collected from 
d==d whales) could not be carried out through non-lethal research.”’?*4 

=umi’s claims clearly demonstrate that the purpose of the scientific research 
p->gram is not to discover new facts about whales but, rather, to prove to the IWC 
th=t the particular whales that Japan is hunting are not an endangered species. 
S_ni in effect concedes this point by stating that “Japan emphasized that the 
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= Id. at 338-39. 224 Jd, at 339-40. 


1991] WHALES: THEIR EMERGING RIGHT TO LIFE i 55 
results to be obtained . . . will provide a scientific basis for resolving problems 
facing the IWC which have generated confrontation among the member nations 
due to the divergent views on the moratorium.” Under its program, Japan 
proposed an “annual sample size” of 825 minke whales and 50 sperm whales in 
Antarctic waters; in the two years of “sampling” between 1987 and 1991, this 
would amount to a kill of 1,650 minke whales and 100 sperm whales.”*° But Sumi 
does not explain what would happen if the very “sampling” process he describes 
destroyed the species. From a logical point of view, if the “sampling” is scientifi- 
cally necessary to determine the facts about whether certain species of whales 
should be on the IWC’s endangered list, Japan must concede that in advance of the 
sampling no one can be sure whether the particular species is endangered. Since 
Japanese whalers are concededly killing all these whales in a state of a priori 
uncertainty about whether the species is endangered, one result might be that the 
process of lethal “sampling” itself could reduce a species of whales below the 
critical level necessary for reproduction.?*” The Japanese scientists would then 
have to report that as a result of their research efforts on whether sperm whales 
(for example) could survive extinction, that particular species had become extinct. 

Sumi argues that, at least as far as the minke whale is concerned, it appears to 
inhabit the oceans in large numbers and is far from the point where it should be 
listed as an endangered species.?** Yet when he considers the suggestion that 
Antarctic whales could be scientifically studied by means of photography, he ob- 
jects that minke whales “have quick mobile behaviour and a large stock size and it 
is not known whether they have identifiable individual characteristics. ””?? Notice- 
ably, Sumi does not consider how Japanese whalers—assuming they are hunting 
only for minke whales—can be sure that the creatures they shoot with exploding 
harpoons are minke whales. For if these whales cannot be identified by photo- 
graphs, and if it is unsure that they have identifiable individual characteristics, 
how can whalers on a boat know that it is the minke whale they are killing and not 
the similar-shaped and -sized beaked whale, killer whale or gray whale? 

A different sort of justification advanced by Sumi is Japan’s domestic law, which 
in November 1987 dissolved Nippon Kyodou Hogei Co., the last remaining Japa- 
nese whaling company, and within thirty days established the Institute of Cetacean 
Research, a nonprofit organization. This change in domestic legislation did not, 
however, result in changing the claims for exemptions made by Japan before the 
IWC; the program of “scientific research” continued unabated. Sumi concedes 
that the Institute of Cetacean Research, after hunting and killing the whales, and 
after the scientists have conducted their research on the carcasses, sells the whale 
meat and byproducts on the Japanese market. But he adds that any profits result- 
ing from these sales “revert back to the research program.’’?°° Thus, the new 
Institute of Cetacean Research may pursue the same whaling program as did 
Nippon Kyodou Hogei Co., so long as profits are poured back into the institute. 
Sumi does not tell us whether the Nippon Co. also retained its whaling profits (as it 
might have done instead of distributing them to shareholders in the form of 
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dividends).*8' Nor are we informed whether the Institute of Cetacean Research 
wil. build bigger and better whaling vessels, from the profits of its sales of whale 
mest, in anticipation of the day that the [WC’s moratorium is lifted. All we are 
told is that, by a stroke of domestic legislation, Japan is no longer engaged in 
‘commercial whaling” and thus is not subject to the [WC’s moratorium on com- 
mexcial whaling.?9? ` 

‘three additional arguments in favor of Japan’s whaling policy are found in 
Su-ai’s article. First, he contends that the United States, which has taken the lead 
in =riticizing Japan’s policy, has been gravely inconsistent. By stressing a ban on 
“commercial whaling,” the United States has managed to exempt Alaskan ab- 
original subsistence whaling. The United States has tolerated the hunting by the 
Inwit of the bowhead whale, a truly endangered species, while the minke whale 
hu-ted by the Japanese is arguably far from being endangered.” In the next 
section we shall criticize the aboriginal exemption. But even if the policy of the 
Ur. ted States is wrong, that is no justification for the Japanese policy. And in any 
event, the U.S. tolerance of the subsistence hunting of bowhead whales by ab- 
original Alaskans has no relationship whatsoever to the claim by the Japanese that 
the r whaling policy is dedicated to scientific research. 

Second, Sumi invokes “the sovereign rights of states” in objecting to certain 
specifications on scientific research laid down by the IWC’s Technical Commit- 
tee 7°* But “sovereign rights” is a rhetorically overused and ill-fitting concept in 
discussions of international law. If any state could claim sovereign rights in the 
tee:h of an international norm to the contrary, international law (as a set of gen- 
eral norms binding on states) would not exist.” However, Sumi may be making a 
more modest point in invoking sovereignty—that the IWC has no treaty power to 
prohibit Japan from killing whales in violation of the [WC’s moratorium if Japan 

' has filed a timely request for a special permit. Whether the internal legal proce- 
dure of the IWC under the ICRW sustains this argument is a matter of treaty 
cocstruction. Sumi recognizes that the matter is not free from legal doubt in 
suzgesting that one policy option for Japan is to ask the International Court of 
Justice for an advisory opinion as to whether, under the Convention, an IWC 
resolution can legally restrict the issuance of special permits by member countries 
to allow whaling.®® Within the IWC, it is true that a member country such as 
Jazan retains all its legal rights under the ICRW. But as far as customary interna- 
tional law is concerned, what the IWC does as a whole is significant, not whether 
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what it does is valid as a matter of internal constitutive law.”®” In this respect as 
' well, a “sovereignty” objection has no force against an international norm. 

Third and finally, Sumi claims that cultural bias is operating unfairly against 
Japanese whalers. The eating of whale meat in Japan is a function of ‘‘dietary 
customs, religious beliefs, cultural backgrounds and emotional sensibilities. . . . 
For the Japanese people, the whale is not only a food source, but also a basis of 
culture.”?°* For example, he says that ‘“‘baleens of the right whale have been used 
as an essential part of ‘Bunraku, Japan’s traditional puppet theatre.””*° The Japa- 
nese whaling industry uses all parts of the whale in a productive manner, whereas 
U.S. whalers in the eighteenth and nineteenth centuries made use only of whale 
oil. When it became less expensive to exploit petroleum, the United States could 
afford te abandon its wasteful whaling ventures and become conservation 
minded. ~ 

This last argument is a clear example of an antientitlement perspective. Surely 
from the point of view of the whale, the fact that all of its bodily parts are exploited 
cannot make a moral difference.**° Or to state the matter differently, should the 
fate of a whale turn on whether its whalebone will be simply discarded or effec- 
tively utilized for theatrical purposes? One might argue that discarding the whale- 
bone, “wasteful” though it is, may be preferable from an entitlement perspective. 
For the cultural use of the baleen in folk theater may well help to perpetuate and 
solidify a pervasive attitude among the population that the whale is meant to be 
killed for the artistic and gustatory benefit of humans. This attitude itself can thus 
contribute to the perpetuation of, or increase in, the hunting and killing of 
whales.?™*! But apart from the perspective one adopts with respect to these ques- 
tions, this final argument, like Sumi’s showing of the inconsistency of the United 
States policy, surely has nothing to do with whether the Japanese whaling policy is 
justified as a form of scientific research. Despite the many arguments ably ad- 
vanced by Professor Sumi, it appears that he has not presented a single reasonable 
contention in favor of fairly labeling the killing of thousands of whales as a scien- 
tific research program. 


Aboriginal Subsistence Whaling 


If whales have an entitlement to life, what happens if indigenous people assert a 
competing entitlement to killing them for subsistence? This need has been as- 
serted on behalf of the Inuit—the indigenous peoples of arctic Canada, Alaska, 
Greenland and Siberia, also known as Eskimos. The problem is poignant because 
the whales they hunt are the bowhead, an endangered species.*#” 
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‘The case for the Inuit has been effectively presented by Nancy Doubleday.** 
Sbe cites Article 1(2) of the International Covenant on Economic, Social and 
Cul:ural Rights: “In no case may a people be deprived of its own means of subsist- 
enc2.”?#4 She attacks the IWC’s quotas on aboriginal hunting of endangered spe- 
ciessuch as gray whales and bowhead whales*** on the ground that the IWC “does 
no: have express jurisdiction over subsistence whaling.”’**® The Inuit hunt “for 
focd in order to survive, not for sport or pleasure.’’**” In the Inuit culture, 


animals and their spirits are respected and shown honor according to tradi- 
tion, but it is a dialogue, as the animals allow themselves to be taken only by 
those who respect them. A hunter who abuses or who fails to show respect to 
the animals he takes will not be successful in the hunt. Failure in the hunt is 
failure in life.?4 


Fron earliest times, Ms. Doubleday contends, the Inuit in practice were conserva- 
tiomists; they only hunted and killed whales as they needed them for subsistence. It 
was the commercial whalers of the nineteenth and twentieth centuries who se- 
vezzly depleted the bowhead species and endangered its survival. Commercial 
whalers abandoned arctic waters when the remaining bowheads were too few to 
mae the expeditions profitable. Thus have the exploitative commercial whaling 
practices of the developed nations victimized the Inuit people. Having endan- 
gered the species, the commercial nations are attempting through the IWC to 
curtail the Inuit’s historic right to subsistence whaling. 

Doubleday does not go so far as to argue that the Inuit should be allowed to 
hrat the bowhead whale into extinction. She concludes by making the modest 
cle m that “indigenous peoples must be a party to any discussions affecting their 
akeriginal subsistence rights.’*?*° 

‘The conflict presented by Doubleday between indigenous peoples’ subsistence 
whaling and what we have claimed is the whale’s entitlement to life has so far been 
acdressed only in the political arena. The United States, as we have seen, has 
taen a retrogressive position in favor of the Inuit, presumably on the basis that 
the Inuit of Alaska can vote whereas whales cannot. Leading environmental or- 
ganizations such as the Sierra Club and Friends of the Earth have been, if any- 
ting, even less forthcoming than U.S. politicians. Although these organizations 
clzim to be champions of the rights of whales, when it comes to the bowhead 
wkale—a truly endangered species—they are uncharacteristically silent. Un- 
daubtedly, the reason is their respect for the “rights” of indigenous people. These 

“zolitical solutions” are thus not solutions at all; they are simply policies con- 
structed upon expediency. 

If we turn from the political sphere to the legal, some of the murkiness clears up. 
Loubleday’s complaint about the jurisdiction of the IWC, like Sumi’s, confuses 
irr.raorganizational constitutive rights with the lawmaking effect of the organiza- 
ticn’s activities in the international legal system. Moreover, she is not convincing 
in her attempt to justify Inuit hunting practices as showing respect and honor to 
the whales: no one asked the bowhead whether the gangs of men clubbing and 
hzrpooning them were demonstrating respect. Nor does it follow that because 
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exploitative commercial whaling practices were primarily responsible for endan- 
gering the bowhead, the Inuit are therefore free to pursue the species to extinc- 
tion. Unfortunate though it may be that commercial whaling placed the Inuit’s 
source of food in danger of extinction, the fact remains that no further killing of 
bowheads—whether by commercial fishing vessels or by the less technological 
methods of the indigenous peoples—can be justified. Finally, there is conflation 
and confusion in Doubleday’s repeated linking of the Inuit’s “subsistence needs” 
to the preservation of their “culture” and “way of life.” No one claims that the 
Inuit would starve to death if they were stopped from killing whales. As Professor 
Stone’s analysis reveals, it is not the lives of the Inuit that are at stake but, rather, 
their traditional life style.” It appears that Doubleday has failed to make any 
rational argument for exempting the Inuit from the norms of international law, 
even though in closing she makes the emotional argument that the attempt to 
include whales in the “common heritage of mankind” under international law is 
“a kind of intellectual imperialism.”**! In fact, all rules of law are a form of 
intellectual imperialism. 

Many international lawyers are taking up the cause of indigenous peoples. As 
the statist conceptions of international law exemplified by Oppenheim give way to 
the humanist conceptions of the present day,”°? overlooked voices deserve the 
greatest consideration. When the rights of indigenous people are suppressed in 
favor of exploitative commercial interests—as with the Indians of the Brazilian 
rain forests—the noblest sentiments of international lawyers should be brought to 
the service of those rights. But Doubleday’s easy coupling of the predicament of 
the Indians of the Brazilian rain forest and the claims of the Inuit to hunt the great 
whales of the Arctic is unpersuasive. The Inuit’s claims are at the expense of an 
overlooked voice—the anguished cry—of the sentient inhabitants of the deep. 
Doubleday would attempt to convince the reader that only one interest is at stake: 
that of the Inuit and their right to the “resource” of the great whales.” But, in 
fact, there is a second interest: that of the great whales in the survival of their 
species or—even short of claims of survival—in their right to live. The whales find 
their own sustenance in the oceans; by what right do the Inuit expropriate the 
bodies of the whales to serve as their food?5* 

So far we have not mentioned Doubleday’s first argument: that Article 1(2) of 
the International Covenant on Economic, Social and Cultural Rights prohibits 
depriving a people of its own means of subsistence. There is force in this conten- 
tion, even though we argue that the provision should not be taken literally. A 
literal reading of Article 1(2) would allow, for instance, the continuation of human 
cannibalism. Or we might imagine a gang of thieves who steal food as they travel 


from town to town; surely, Article 1(2) would not legitimize this means of 
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sustenance. Instead, Article 1(2) should be read to imply a caveat: “so long as 
otFer rights are not violated.” If we have succeeded in this article in showing that 
whezles have a right to life, Article 1(2) should not be read as depriving them of 
thet right. Nor can the argument be made that because the International Cove- 
nant on Economic, Social and Cultural Rights entered into force in 1976, which 
was before we can specify the beginning of the stage of “entitlement” for whales, 
no exception for whales can be inferred. Obviously, if whales now have an entitle- 
ment to life, they always had it; the only difference is that human recognition of that 
right has come relatively late in the game.?°° 

‘cet Article 1(2) cannot be dismissed, because it suggests the one claim that can 
rezsonably and persuasively be made on behalf of the Inuit: that they have been 
severely disadvantaged by the exploitative commercial whaling practices of the 
nineteenth and early twentieth centuries, which resulted in endangering the sur- 
vival of the bowhead species. Absent these practices, the Inuit might at least be 
ab e to continue their subsistence whaling without fear of extinguishing the spe- 
cies. To be sure, our “entitlement” argument would protect nonendangered spe- 
cies from whalers—even though the whalers are aborigines and their purpose is 
suzsistence. Yet a weak claim could be advanced that whaling by the Inuit might 
have been tolerated for some additional years were it not for the invasion of arctic 
weters by the commercial whalers. 

Article 1(2) can therefore be read as saying that the exploitative practices of the 
commercial whalers (coupled with the inevitable present need to protect the great 
whales from extinction) deprived the Inuit of their means of subsistence. In a basic 
sezse, those who profited from the commercial whaling now owe the Inuit a 
reasonable alternative means of subsistence. In short, an obligation has arisen to 
fezd these people if they choose to remain where they are instead of migrating toa 
place where other food is available or can be grown. 

We contend that reparations should be made to the Inuit for the decades of 
commercial whaling that depleted the bowhead species to the point of endanger- 
mant. These reparations should ideally be raised by an environmental tax on/all 
nations whose nationals benefited from that commercial whaling. 

.An environmental tax is appropriate when the social cost or benefit of a project 
is rot internalized by the persons engaging in that practice. What we label a type I 
inxance of a social cost is exemplified by a polluting factory: if the factory emits 
sulfur oxides into the atmosphere, or dumps its waste into a river, part of the.cost 
of -ts operation is passed on to the public as pollution. This “social cost” is not, but 
sould be, internalized by the factory. Thus, society has begun to impose a pollu- 
tion tax upon such factories, measured by the level of emissions. The factory itself, 
br installing catalytic converters, may reduce the amount of air pollution it emits 
and thus reduce the tax. A type II social benefit occurs in the converse situation: 
tke actor internalizes the costs of a social benefit that should be paid for in part by 
scciety as a whole. For example, the Brazilian rain forests contribute significantly 
tc replenishing the world’s atmospheric oxygen through photogenesis. Although 
everyone benefits from the maintenance of the rain forest, this benefit is financed 
b+ Brazil’s renunciation of more favorable economic opportunities, such as cut- 
tirg down the forest for lumber. Another type II example is the wild game pre- 
se-ve in Kenya. Everyone benefits from the maintenance of endangered species in 


6 Another way of looking at this matter is to say that entitlements, by their nature, cannot be 
intertemporal rights. Cf D'Amato, International Law, Intertemporal Problems, in [Installment] 9 ENcy- 
C_DPEDIA OF INTERNATIONAL LAW 191 (R. Bernhardt ed. 1986). 


1991] WHALES: THEIR EMERGING RIGHT TO LIFE 61 


the wild, but Kenya internalizes the cost by forgoing economic exploitation of the 
preserves. If the rest of the world objects to a Kenyan proposal to allow hunting 
for sport, for a high fee, in the preserves, the rest of the world should try to 
remove the incentive for such licensing by paying Kenya a subsidy instead.*®” 

Building on this type II example, we propose that a tax be levied upon those 
countries whose nationals have benefited directly or indirectly from the unre- 
strained commercial hunting of bowhead whales, and that the revenues collected 
be paid to the Inuit as a form of subsidy or reparation for the endangerment of the 
bowhead species. With these revenues, the Inuit could migrate to places where 
food is more plentiful, or set up arctic farms, or—at least for a while—simply 
purchase food supplies. The tax payments could be made over a limited period 
(for example, twenty years). Reparations in perpetuity would not be fair because, 
if our presentation of the whales’ entitlement to life is persuasive, the Inuit would 
be legally disabled from hunting whales sooner or later irrespective of the histery 
of exploitative commercial whaling by other nations. Thus, the ‘‘social benefit” 
payments in our type IJ example should be in reparation for the destruction of the 
legitimate expectations of the Inuit prior to the whales’ final, “‘entitle- 
ment,” stage. 


V. CONCLUSION 


Whales are entitled to consideration as moral entities. Whether we can move 
from moral desirability to legal actuality is a matter of analyzing the process of 
international customary law. We have contended in this article that the evolution 
of the opinio juris of nations has encompassed five, and perhaps six, inexorable 
qualitative stages: free resource, regulation, conservation, protection, preserva- 
tion and entitlement. We have argued that assigning whales an entitlement to life 
is the consequence of an emerging humanist right in international law—an exam- 
ple of the merging of the “is” and the “ought” of the law in the process of 
legitimization. Law is ever striving to “work itself pure,” in Lord Mansfield’s 
felicitous phrase. The law that “ought to be” is implicit in the law that “is,” 
because it invests the “is” with a purposive sense of fulfillment and self-realiza- 
tion.”® The law that ought to be gives us reason to obey and respect the law that is. 
Although morality of course shapes the content of law as a matter of historical 
contingency, the vital consideration is that one cannot fully explain “law” without 
reference to normative values—what law is striving to achieve. If we merely take a 
rigid slice-of-time view of international law and argue that, at this very moment, 
whales either have or lack certain rights, we impose a pseudo-scientific existen- 
tiality on international law that does not and cannot capture the richness of what 
Thomas Franck has called the power of legitimacy in international law.”®? 

Thus, while some may question whether we have “reached” the entitlement 
stage for whales, the very form of the question is misleading. For if the final stage 


2357 Obviously, as stated, this proposal could lead toa form of social blackmail. To implement it fairly, 
one would have to take into account not the continued threat to allow hunters to hunt wild animals, but 
rather the discounted expectation of how long the animals would remain in existence to be hunted given 
their exploitation at the hands of hunters. The latter is a much more manageable price to pay, and is 
purely compensatory. 

258 See L. FULLER, THE LAW IN QUEST OF ITSELF (1940). 

259 Professor Franck has recently written an extended account of the normativity that comes from 
social expectation of a pattern of evenhanded authority and control. See T. FRANCK, supra note 38. 
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of aatitlement results from progression through the previous stages, coupled with 
a semse that further development is inevitable because it is legitimate, an entitle- 
' ment to life for whales is already implicit, in a fundamental sense, in international 
lav As the customary law process unfolds, the implicit can be expected to become 
expaicit.76° 

“we have argued that the entitlement stage is justified philosophically as well as 
legally. We have found little justification for current claims of whaling for scien- 
tific research, and only a prima facie justification of whaling for aboriginal subsist- 
enze needs. However, we predict that—assuming the introduction of certain rep- 
aracions adjustments—the claim of entitlement of whales will triumph over these 
co_niterclaims. Entitlement is finally attained when there is an international con- 
seræus that it has been attained. This article has attempted to bring together 
ce-zain considerations that may contribute to that consensus. 


=€ For a discussion in the law of the sea context of the customary-law transformation of the implicit 

` insc the explicit, see D’Amato, Haw Does Customary International Law Develop?, in CONSENSUS AND 

Ca <FRONTATION: THE UNITED STATES AND THE LAW OF THE SEA CONVENTION 170 (J. M. Van 
DyL= ed. 1985). 


AGORA: THE GULF CRISIS IN INTERNATIONAL 
AND FOREIGN RELATIONS LAW 


UN POLICE ACTION IN LIEU OF WAR: 
“THE OLD ORDER CHANGETH”’ 


I. THE NEW ORDER v. THE OLD ORDER 


The United Nations system is an elegant, carefully crafted instrument to make 
war illegal and unnecessary. To this end, in Article 2(4) of the UN Charter, 
members are required to “refrain. . . from the threat or use of force against the 
territorial integrity or political independence of any state.” 

If such force is used despite that prohibition, the Charter envisages two kinds of 
military remedies: wars of self-defense and police actions. Article 51 authorizes 
members to use military force in exercise of the ‘‘inherent right of individual or 
collective self-defence if an armed attack occurs” in violation of Article 2(4). This 
provision merely recognizes that the old war system may still be needed until the 
new system of global policing can secure the peace for all. 

The new alternative to traditional wars of self-defense is collective police actions 
by the members of the international community. Exceptionally, these could be 
implemented by regional organizations. Usually, they would take the form of 
global action. Either way, the police action must be authorized specifically by the 
Security Council under Article 53-(for regional action) or Article 42 (for global 
action). 

If states use armed force under the self-defense rubric of Article 51, their 
individual activities are subsumed by, or incorporated into, the global police re- 
sponse once it is activated. That is, the old way is licensed only until the new way 
begins to work: “until,” in the words of Article 51, “the Security Council has 
taken the necessary measures to maintain international peace and security.” 

Under Article 42, police measures “may include demonstrations, blockade, and 
other operations by air, sea, or land forces of Members of the United Nations,” as 
the Council thinks ‘‘necessary to maintain or restore international peace and 
security.” 

It is sensible to assume that, while it is not spelled out in the Charter, the 
“inherent” right of self-defense, suspended during a police action, might revive if 
the Council—for example, by exercise of a veto—were to find itself blocked from 
taking necessary measures. 

Although the theory of global police action is clear enough, there has been little 
practice. That this new system has rarely worked as intended during the pro- 
longed period of the Cold War does not detract from the magisterial precision cr 
utility of its design. With the Cold War at an end, the system now has a chance to 
demonstrate whether it works—to call itself into being and with it the new world 
order intended in 1945. 

It will not work, however, if the design is misinterpreted as simply a continua- 
tion of that discredited old legal order it was specifically intended to replace: the 
unilateral war system. That war system is still being championed, today, by two very 
different American species: executive hawks and congressional doves. Both 


63 


64 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 85 


should suspend their advocacy of the old order while the UN system is given an 
opportunity to demonstrate whether it can, at last, become a viable substitute. 

Tle executive hawks who champion the old order maintain that the Charter 
merely meant to supplement, rather than repeal, the preexisting war system. 
Ther did not object when the United States took a complaint against Iraq’ s inva- 
sion =f Kuwait to the Security Council and that organ began to take “ necessary 
measures’’—first, by finding that the invasion had created a “breach of interna- 
tione” peace and security”’;! next, by imposing a mandatory global embargo;? and 
then, by calling on members with forces in the area “‘to use such measures com- 

` mensurate to the specific circumstances as may be necessary under the authority 
of tte Security Council to halt all inward and outward maritime shipping’’’—but 
they argue that these police measures did not suspend the right of the United 
States to continue to act without Council authorization in exercise of its “inher- 
ent’ unilateral power to wage wars of self-defense under Article 51. 

Implicit in this argument is the erroneous assumption that the war power of 
mer-ber states was not intended to be restricted, but only augmented, by the 
Charter’s creation of a new police power. This interpretation flies in the face of 
cormnon sense and the literal text. A new-style, UN-authorized police action func- 
tiormg alongside a traditional sovereign exercise of war powers is conceptually 
and operationally untenable, the more so when states seeking the freedom to act 
uni aterally have forces committed alongside others in a Security Council police 
action. As a textual matter, it is obvious on its face that the Charter, in creating the 
new police power, intended to establish an exclusive alternative to the old war 
system. The old system was retained only as a fallback, available when the new 
system could not be made to work; not, as some U.S. hawks argue, as an equal 
alre-native, to be chosen at the sole discretion of the members. 

lf the hawks seek to keep the war system’s old order alive precisely at the 
mcment when the new system, centered on the Security Council’s police power, is 
at last on the verge of being realized, they are oddly aketted in this by some 
congressional doves. They, too, resist the belated coming into being of the trans- 
formed state system envisaged in 1945 by a world exhausted after two world wars, 
frizhtened by the dawning nuclear age, and “determined,” in the words of the 
Ckarter’s Preamble, “to save succeeding generations from the scourge of war.” 

The hawks’ aim to prevent the Security Council from inhibiting America’s right 
to revert to old-fashioned unilateral war making is, perversely, supported by the 
cow.gressional doves, whose strategy is to prevent the United States from living up 
to as obligation in Article 25 of the Charter to “‘accept and carry out the decisions 
ofthe Security Council.” The doves, citing section 8(11) of Article I of the Consti- 
tution, argue that any police action decided upon by the Security Council must be 
tr=ated in U.S. law as if it were nothing but an invitation to go to war, requiring a 
traditional declaration of acceptance by Congress. They would have any decision 
by the Security Council authorizing global police action subjected to the same 
constitutional strictures as the old system’s unilateral acts of war—acts that the 
Ckarter, with very limited exceptions, has prohibited. 

This Agora essay will seek to demonstrate that the dovish strategy, like its hawk- 
ish mirror image, flies in the face of the logic and text of the Charter, which seeks 
to replace the old idea of war as remedy with something quite different. The 


SC Res. 660 (Aug. 2, 1990). 2 SC Res. 661, paras. 3, 4, 5 (Aug: 6, 1990). 
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hawks and doves, instead of welcoming a new era too long aborning, cling to a 
theory of constitutionalism that was specifically rebuffed by the Senate when 
ratifying the Charter and legislating the implementation of the new UN 
police power. 


II. INTENT OF THE DRAFTERS AND RATIFIERS 


The delegates to the San Francisco Conference recognized that the enforce- 
ment provisions of chapter VII of the Charter provided “the teeth of the United 
Nations.”* The committee considering its military enforcement measures 
adopted Article 42 unanimously. In so doing, delegates intended to give the Secu- 
rity Council “the power, when diplomatic, economic, or other measures are con- 
sidered by the Council to be inadequate, to undertake such aerial, naval, or other 
' Operations as may be necessary to maintain or restore international peace and 
security.’”> This article was thought to remedy the principal defect of the League 
Covenant® and the committee’s rapporteur observed that ‘‘this unanimous vote 

. renders sacred the obligation of all states to participate in the operations.” 
Thus, “[m]ilitary assistance, in case of aggression, ceases to be a recommendation 
made to member states; it becomes for us an obligation which none can shirk.’”® 

The Drafting Committee emphasized that, besides being obligatory, “the appli- 
cation of enforcement measures, in order to be effective, must above all be 
swift.”® To this end, it decided that the legal requirements for military action are 
satisfied once the Council has acted. A few delegates thought that time should be 
allowed for further deliberation by the General Assembly. This notion was firmly 
rejected by the large majority, who thought that “‘it is impossible to conceive of 
swift and effective action if the decision of the Council must be submitted to 
ratification by the Assembly, or if the measures applied by the Council are suscepti- 
ble of revision by the Assembly.’’!° Surely, these arguments for dispatch would 
also have carried the day, had a representative suggested that Security Council 
police actions should only become binding on members after being approved by 
each nation’s parliament. 

The report of the Drafting Committee was adopted unanimously by the Pre- 
paratory Commission. The President of the commission noted that there was 
general agreement as to the “paramount importance of the Security Council 
being placed in a position to act quickly and effectively,” 1! because “‘on the author- 
ity and ability of the Security Council to act with all possible dispatch and forceful- 
ness may very well depend, at some future date, the security, the peace, and the 
very existence of the freedom- and justice-loving nations of the world.’’!? 

This record is entirely inconsistent with the notion that, once the Security 
Council has taken measures, individual members are supposed to remain free to 
design their own military responses. It is equally inconsistent with the view that 
after the Security Council has determined what measures to take, the member 


4 SECRETARY OF STATE, 79TH CONG., 1ST SESS., REPORT TO THE PRESIDENT ON THE RESULTS OF 
THE SAN FRANCISCO CONFERENCE 87 (Comm. Print 1945) [hereinafter REPORT]. 
5 Doc. 881, 11/3/46, 12 UNCIO Docs. 765-66 (1945). 


5 Id. at 769. 7 Id. at 766. 
8 Id. at 769. ? Id. at 761. 
19 id. 
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states’ obligation amounts to no more than to seek permission to comply from 
their national legislatures. l 

The United States Senate, too, in ratifying the Charter, recognized that its . 
furdamental purpose was to give the Security Council power to respond swiftly 
and effectively to aggression. In his “Report to the President on the Results of the 
Sar Francisco Conference,” Secretary of State Edward Stettinius averred that, by 
com-luding the Charter, governments had agreed to provide armed forces to an 
int=rnational agency that would be able to use them to preserve world peace and 
security." The acceptance by the United States of its role in the new system would 
“constitute concrete evidence of the recognition . . . that its own security is 
founded upon its cooperation with other countries in the maintenance of 
wcrld peace.’’!* 

The Report of the Senate Committee on Foreign Relations approved this ex- 
parsive view of the Security Council’s “primary responsibility” for policing the 
pezce, for the fulfillment of which the Council “is given broad powers.”’?® 

During the debates on the floor, many senators took pains to approve the 
Charter’s broad grant of enforcement powers to the Council. Senator Lucas ex- 
pressed a widely shared belief that these powers, including the authority to use 
m'Ītary force, constituted the ‘cornerstone of world security.” 1$ From the tenor 
of :he debate, it is clear that the Senate believed it was creating a new system in 
which an international institution—rather than individual states—would exercise 
principal responsibility, through a global police power, for maintaining interna- 
tional peace and security. 

Any effort to ascertain the intent of the drafters is samewhat clouded by the 
large amount of attention given by the drafters and ratifiers of the Charter to one 
provision pertaining to police action, which, historically, has proven to be some- 
tting ofa red herring. Just as Congress nowadays does not grant letters of marque 
ard reprisal (Constitution, Article I, section 8(11)) or establish post roads (Article 
I,. section 8(7)), so the Security Council has not made use of Article 43 of the 
Charter, which authorizes it to negotiate agreements with consenting member 
stetes that, preemptively, would have placed designated national military contin- 
gants at the Council’s disposal. That no such agreements were made, owing to the 
Cold War, does not signify a lapse in the Organization’s general police power, set 
out in Article 42, any more than the abstinence by Congress in matters of post 
reads signifies a lapse in its power to legislate on other matters pertaining to the 
Festal Service. Rather, the practice of the Security Council has evolved other 
means for taking coercive measures, including the use of police forces raised ad 
toc in response to a specific threat to the peace. Both the Korean and the Kuwaiti 
s ‘uations are examples. What emerges from the institutional history of the years 
cf stasis is not evidence that the Council’s policing functions have fallen into 
cesuetude but, on the contrary, that the central idea of a globally sanctioned 
police action was never abandoned; that the failure to implement Article 43 
rrerely led to organic growth and the alternative creation of police action through 
irvocation of Article 42, which does not require special agreements. 

This is as one would expect. The UN Charter is not merely a treaty, but also the 
constitutive instrument of a living global organization. Its organs were designed 


13 REPORT, supra note 4, at 87. 14 Ig 
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-both to implement important tasks and to interpret their own authority. Such 
organic growth is desirable and inevitable.!” 
As Judge Spender said in the Certain Expenses case: 


A general rule is that words used in a treaty should be read as having the 
meaning they bore therein when it came into existence. But this meaning 
must be consistent with the purposes sought to be achieved. Where, as in the 
case of the Charter, the purposes are directed to saving succeeding genera- 
tions in an indefinite future from the scourge of war, . . . the general rule 
above stated does not mean that the words in the Charter can only compre- 
hend such situations and contingencies and manifestations of subject-matter 
as were within the minds of the framers of the Charter. . 


This mode of construction is certainly congenial to students of American consti- 
tutionalism, and through that prism one may best understand the otherwise mis- 
leading congressional debates on the UN police power. While the senators, like 
the drafters of the Charter at San Francisco, believed that this new police power 
would be exercised through military forces to be constituted in accordance with 
special agreements under Article 43, there is nothing in the debates to indicate 
that the legislators, any more than the drafters, believed this linchpin of the new 
system would be discarded if those agreements were not forthcoming. 

Nevertheless, the attention paid by the Senate to Article 43 of the Charter is 
instructive. As one would expect, the Secretary of State made clear that Article 43 
special agreements ‘‘shall be subject to ratification by the signatory states in ac- 
cordance with their respective constitutional processes.”!° This assertion was in- 
tended to convince senators that if U.S. forces were to be committed to UN 
command under Article 43, the Senate would play a role. However, that did not 
satisfy a minority of senators who pointed out that the agreements would make 
forces available without specifying when they could be used. They thus sought 
assurance that the Council would have no power to send such U.S. troops into 
combat without a prior declaration of war by Congress. 

The minority’s position engendered a debate whose usefulness has far outlived 
Article 43 itself, for the Senate expressly rejected that appeal to attach the ald 
requirements for going to war to the new system of global policing. 

During the hearings on the United Nations Charter conducted by the Senate 
Committee on Foreign Relations, Senator Millikin asked whether Congress could 
reserve the right to decide, each time Article 43 forces were used, whether the 
U.S. contingent could be deployed.” Senator Connally, the Chairman of the 
Committee, expressed the majority’s view that such a reservation would violate 
the spirit of the Charter.?! The ranking Republican, Senator Vandenberg, also a 
delegate to the San Francisco Conference, was even firmer on this point: 


I think that if we were to require the consent of Congress to every use of 
our armed forces, it would not only violate the spirit of the Charter, but it 


1? The view of the Charter as an organic treaty to be interpreted with a view to facilitating the 
expanding functions of the Organization was first expressed in Certain Expenses of the United Na- 
tions, 1962 ICJ Rep. 151 (Advisory Opinion of July 20). 

18 Id. at 186 (Spender, J., sep. op.) (citation omitted). 

19 Charter of the United Nations: Hearings Before the Senate Comm. on Foreign Relations, 79th Cong., 1st 
Sess. 210 (1945) (testimony of Secretary of State Edward R. Stettinius). 

*° Id. at 298. 21 Id. at 299. 
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would violate the spirit of the Constitution of the United States, because 
under the Constitution the President has certain rights to use our armed 
forces in the national defense without consulting Congress.” 


Most members of the Senate committee accepted that, under the UN police 
povzr, forces placed at the Council’s disposal could be dispatched to resist aggres- 
sicn without a congressional declaration of war. For example, during the question- 
ing of John Foster Dulles, a consensus emerged among committee members on 
the ~alidity of a constitutional distinction between the “policing powers tradition- 
ally exercised by the President” and the war powers of Congress.” U.S. forces 
operating under Security Council authority would be functioning in a policing 
capecity, and there was thus no constitutional obstacle to delegating the power to 
dep oy them to the President and his representative on the Council.* 

‘This understanding became the committee’s considered view. While the 
members did expect that U.S. forces would be placed at the disposal of the United 
Natons by a subsequent treaty, this point is not the key element. Much more 
sig-aficant is their evident belief that the Charter empowered the Council to 
authorize the sending of U.S. forces into a police action and that this authority 
world empower the President without his having to seek the specific consent of 
Cocgress. The committee understood this to be both the intent and the textual 
meening of the Charter’s Article 42 and its penumbra. In its Report, the Commit- 
tee on Foreign Relations was adamantly opposed to making any reservation to the 
effect that U.S. forces could only be used by the Council after specific congres- 
sicmal authorization. Such a stipulation, the Report said, would violate the 
Ctarter® and, also, the President’s constitutional powers.?® The Report empha- 
siz=d the distinction between the old war-making order and the new era of global 
palce enforcement, explaining that any preventive or enforcement action autho- 
rized by the Council “would not be an act of war but would be international action 
fo~ the preservation of the peace and for the purpose of preventing war. Conse- 
quently, the provisions of the Charter do not affect the exclusive power of Con- 
gress to declare war.”’?” 

On the Senate floor, there was extensive debate on the constitutionality of 
delegating decisions on the use of force to the President and the Security Council. 
Scme senators emphasized that this implicit delegation of power was mitigated by 
the Senate’s power to pass on any agreements subsequently made in accordance 
with Article 43. A larger group held the view that since the President already had 
the constitutional authority to employ the armed forces as commander in chief, 
and the Security Council could only act with thé assent of his representative, there 
wa no constitutional issue. Only a very small minority believed that allowing the 
P-zsident to commit U.S. forces to combat in accordance with a Security Council 
dezision would deprive Congress of its constitutional power to declare war. 

The large majority of the senators who spoke during the floor debate seemed to 

u-derstand that the United States was joining a new order. Senator Lucas spoke 
fo- them in stressing that UN-sanctioned police actions “would not constitute an 
ac of war by the United States, but rather participation in international police 
accion in pursuance of a specific treaty obligation.” Senator Vandenberg also 
stressed the domestic constitutional implications of the new order, that “when the 
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President concludes to use preliminary force, in cooperation with the Security 
Council, to stop a dispute before it graduates into war, he is most emphatically 
protecting American welfare.”?” Senator Connally added that the United States 
had previously sent forces into combat without congressional authorization; he 
concluded that such action was justified “because it is the duty of the President of 
the United States to enforce the laws, and a treaty legally ratified by the Senate is a 
law of the United States.” Senator Austin maintained that, by joining the United 
Nations, the United States was recognizing that “ʻa threat to international security 
and peace occurring anywhere on earth constituted a direct threat to the security 
and peace of the United States.””! He argued that a violation of international 
peace and security would be a violation of the laws of the United States, which 

_ include the obligations of the Charter. “[T]hroughout our history,” he pointed 
out, ‘‘the Chief Executive has. . . sent the armed forces of the United States, 
without any act of Congress preceding their sending,” on the basis of his obliga- 
tion to “take care that the laws are faithfully executed.’®? 

Only a small minority of senators expressed the view that the delegation of 
power to the President to use force at the command of the Security Council was 
clearly unconstitutional. They relied on an outright rejection of the key difference 
between the old system of war making and the new system of global police actions. 
Thus, Senator Bushfield stated that Articles 24, 34, 37 and 42 of the Charter were 
“in direct violation of the Constitution” because they proposed to “delegate to the 
Security Council of the new league of nations the power to declare war and the 
power to take American boys into war anywhere in the world without the approval 
or consent of the Congress.” Senator Wheeler interpreted the issue in similar 
fashion. In his view, Congress should “submit a constitutional amendment to the 
American people and let them say whether or not they want to turn over to one 
man, a delegate appointed by the President of the United States to serve on the 
Security Council, the war-making power.’’*4 

The rhetoric used by the senators reveals the fundamental distinction between 
those who believed, and those who did not, that a new system was being created by 
the Charter, one in which the unilateral right of states to make war was circum- 
scribed severely and replaced by collective police measures determined by the 
Security Council. Evidently, a majority of senators, believing in the new system, 
voted to authorize ratification of the Charter. They also believed that it was 
constitutionally possible for the United States to join the new system—in effect, to 
permit the President to respond to a Security Council call for police enforcement 
without having to secure a traditional declaration of war from Congress. 

Many of the issues raised in the ratification hearings and debates were again 
ventilated at the time of the passage of the United Nations Participation Act. 
Controversy revolved around section 6 of the UNPA, which explicitly authorized 
the President to commit U.S. forces, once an Article 43 agreement had been made 
with congressional participation, to UN-authorized combat without further con- 
gressional approval. On the Senate floor, the significance of the distinction be- 
tween “policing” and “war” was debated once more. Senators Millikin” and 
Vandenberg again emphasized that U.S. forces acting under authority of the 
United Nations would be “peace forces,” which would not implicate the war 
power. 


29 Id. at 7957. 3° Id. at 7991. 


31 Id. at 8059. 32 Id. at 8065. 
33 Id. at 7156. 54 Id. at 7988. 
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Y=t again the relevance of the constitutional war power to UN police action was 
voted upon. Senators Wherry,” Wheeler and Shipstead*® voted against the 
UNEA precisely because they saw it as delegating the authority to wage war to the 
Pres dent. Senator Wheeler proposed an amendment, easily defeated, that in- 
cluced the requirement that “[w]herever a decision to use United States armed 
forces arises in the Security Council, such a decision must be made by Congress.’°? 


Ill. THE POLICE POWER IN PRACTICE: KOREA 


Te debates at San Francisco, as well as those in Congress, indicate a general 
awereness, at the time the United Nations was created, that a new system was 
being invented that outlawed war and substituted a form of collective security 
enf=rced by the Security Council. It was understood that this Council would be 
unl.xely to act impulsively, since five large permanent members, representing 
qui: different geopolitical perspectives, would have to join a majority of members 
in egreeing to invoke the new police “measures.” Moreover, as the obstacles to 
acten by the Security Council grew, in the climate of the Cold War, the system 
developed alternative mechanisms, including greater recourse to the General As- 
semmbly.*° Nevertheless, the new system of Council-authorized police action never 
ceased to be the ideal. In the Korean case, it actually functioned. 

The Korean War tested the authority of the President to deploy the armed 
farces in accordance with an authorizing resolution of the Security Council direct- 
ing the creation of a police force. As no Article 43 agreements had been con- 
cluded by the United States—or any other nation—secticn 6 of the UNPA did 
no7apply. President Truman, however, relying upon the Security Council’s deter- 
mization that a breach of the peace had occurred and responding to its call to 
action, committed American air and sea forces to resist aggression against 
So_th Korea.*! 

The Korean War demonstrates how the UN system could grow organically. In 
the absence of troops allocated to the Council under Article 43 agreements, the 
Ccuncil set about creating a UN force de novo. Under Article 39, it decided that 
there had been a breach of the peace and called for an immediate cessation of 
hostilities and the withdrawal of the North Korean forces.** Two days later, the 
Coancil passed a second resolution recommending that members furnish assist- 
ance to the South Korean Government necessary to repel the armed attack and to 
rescore international peace and security in the area.** 


€ Id. at 11,409. 38 Yd. at 11,393. 

= Id. at 11,036. 

“€ Uniting for Peace Resolution, GA Res. 377A (V), 5 UN GAOR Supp. (No. 20) at- 10, UN Doc. 
A; 775 (1951). 

“E The President stated: 


In Korea the Government forces . . . were attacked by invading forces from North 
Korea. . . . The Security Council called upon all members of the United Nations to render 
every assistance to the United Nations in the execution of this resoluzion, In these circumstances | 
have ordered United States air and sea forces to give the Korean Government troops cover and 
support. 


. . .A return to the rule of force in international affairs would have far-reaching effects. The 
United States will continue to uphold the rule of law. 


Stacement by the President on the Situation in Korea, June 27, 1950, 1950 Pus. PAPERS: HARRY S 
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President Truman’s dispatch of U.S. forces into combat in response to this call 
engendered extensive debate in the Senate. Once again, the partisans of the old 
war system were pitted against those of the new police system. Most senators 
articulated strong support for the constitutionality of the President’s actions and 
justified them, as he had done, by referring to the duty of the United States to 
discharge its obligations to the Security Council. Thus, Senator Knowland said 
that the President 


has been authorized to do it under the terms of our obligations to the United 
Nations Charter. I believe he has the authority to do it under his constitu- 
tional power as Commander in Chief of the Armed Forces of the United 
States. 


Certainly the action which has been taken to date is not one which would 
have required, or one in which I believe it was desirable to have, a declaration 
of war, as such, by the Congress of the United States. What is being done is 
more in the nature of police action.** 


A large majority appears to have agreed. Senator Lucas, too, based his support 
for the President on the resolutions adopted by the Security Council.“ The char- 
acterization of the events as UN police action, as opposed to U.S. war making, also 
impressed Senators Smith and Flanders.* The view that the Korean “war” 
marked the beginning of a new order, however frail and tentative, was best ex- 
pressed by Senator Connally: 


[S]ome will say that the [advance] from Northern Korea cannot be stopped by 
resolution of the United Nations. That is very true. Others will say the United 
Nations has no armed forces which it could call into action. That is true. But 
the United Nations in its over-all power and in its over-all authority would 
have authority and would have power to call upon any nation or any group of 
nations that are members of the United Nations to supply troops if the United 
Nations determines that the use of troops is justified and is necessary.*” 


To contentions by Senators Taft? and Wherry*® that the President lacked 
constitutional authority to send troops into Korea under color of the United 
Nations Charter, Senator Lucas replied that the President had the right to do sc 
under “‘the resolution. . . of the Security Council” because “‘[s]uch a resolution 
_ cannot be enforced unless some military action is taken.’®° When Senators Taft 
and Wherry offered to introduce a joint congressional resolution authorizing 
Truman’s troop deployment,”! they received no encouragement from either the 
White House or their colleagues, who evidently considered such authorization 
redundant. 

Although the Supreme Court was not asked to pass upon the constitutionality of 
the President's action, the issue could have arisen in Youngstown Sheet & Tube Co. v. 
Sawyer.” There, the Court found that Truman’s seizure of steel mills to support 
the effort in Korea was unconstitutional. In reaching this conclusion, none of the 
Justices found that Truman had taken the United States into the emergency 
situation without constitutional authority. Justice Jackson did not think it either 


44 96 Conc. Rec. 9540 (1950). 45 Id. at 9329. 
46 See id. at 9329. 47 Id. at 9158. 
48 Id. at 9323. 48 Id. at 9538. 
50 Id. at 9328. 5} Id. at 9320. 
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“‘n=cessary or appropriate to consider the legal status of the Korean enterprise.” ”” 
While denying the authority of the President to act in the domestic area under his 
power as commander in chief, he seemed to accept greater latitude for presiden- 
tia. powers with respect to foreign policy, where the Court ought not to ‘“‘circum- 
scrabe,; much less to contract, the lawful role of the President as Commander in 
Crief.’’>4 Justice Jackson noted that he would “indulge the widest latitude of 
interpretation to sustain [the President’s] exclusive function to command the in- 
struments of national force, at least when turned against the outside world for the 
sec arity of our society.’’? 


IV. THE WAR POWERS RESOLUTION 


The text and practice are clear. When the President commits U.S. forces to a 
U police action in accordance with Article 42 of the Charter, it is because the 
U 5. Government is obliged by international law to comply. Such compliance by 
th< President with international law is not prohibited—indeed, it is required—by 
the Constitution. 

Did the War Powers Resolution subsequently repeal the President’s authority 
ta zarry out the obligations of the UN Charter, precluding him from responding 
to a Security Council decision to deploy police forces under Article 42? Section 
&(z) of the Resolution provides that the authority to introduce the armed forces of 
tke United States into hostilities shall not be inferred from any provision of a law 
unless the provision specifically authorizes the ‘introduction of such forces and 
states that it is intended as specific statutory authorization under that Resolu- 
ticn.®° Similarly, such authority cannot be implied from a treaty unless the treaty _ 
has been implemented by legislation specifically authorizing the introduction of 
feces into hostilities and stating that it is intended to constitute specific statutory 
authorization.*” 

At first glance, this provision may seem to indicate that Congress rescinded the 
L S. obligation under the Charter. If so, under the “‘last in time doctrine,’’** the 
Vřar Powers Resolution, in effect, took the United States out of the UN system as 
subsequent legislation barring compliance with that most important of all our 
solemn treaty obligations. Fortunately, this absurd and clearly unintended result. 
is obviated by the contradictory language of section 8(d)(1), which blithely de- 
c.ares that nothing in the War Powers Resolution “is intended to alter. . . the 
provisions of existing treaties.” . 

This internal contradiction in its terms makes the treaty-breaking provision of 
t-e Resolution meaningless. In a widely watched case involving a congressional 
law seeming to require the United States to violate the UN Headquarters Agree- 
rænt by closing the Observer Mission of the Palestine Liberation Organization, a 
federal district court recently held that both statutes and treaties are the supreme 
Izw of the land and conflicts between them must be reconciled whenever possi- 
b e.5° Moreover, if a seeming conflict between a treaty and a later statute cannot 


58 Jd. at 643 (Jackson, J., concurring). 54 Td. at 645. 
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*6 Pub. L. No. 93-148, 87 Stat. 555, 558 (1973) (50 U.S.C. §§1541-1548 (1988)). 

57 Id. §8(d)(2). 

58 See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES 
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be resolved, the statute takes precedence only if the court can discern “the clearest 
of expressions on the part of Congress” to override the treaty obligation.™ In the 
PLO case, the judge conceded that, in the Anti-Terrorism Act, Congress had 
explicitly found the PLO to be a terrorist organization and had prohibited its 
activities within the United States. Nevertheless, he was unable to be equally sure 
that Congress had also meant to supersede America’s obligations under the Head- 
quarters Agreement. He focused on three factors to reach this conclusion: (1) 
neither the PLO Mission nor the Headquarters Agreement was mentioned in the 
new law;®! (2) while the provisions of the law were purported to be applicable 
notwithstanding any law to the contrary, no such priority was claimed regarding 
any treaty to the contrary; and (3) the legislative history revealed that Congress 
did not consider the new law to be inconsistent with the Headquarters Agreement 
and thus could not have intended to override it.® 

Applying this test to the War Powers Act, it is evident that Congress did not 
speak unambiguously abcut treaty obligations in general, given the contradictory 
messages of subsections 8(a) and (d). Specifically, however, there is neither textual 
nor contextual evidence demonstrating that Congress intended to rescind the 
obligation of the United States to carry out the decisions of the Security Council 
under Article 42. 


V. CONCLUSION 


In joining the United Nations, the United States, following its constitutional 
procedures, became part of an organic institutional system that is endowed by its 
Charter with the power to grow and adapt. Some of this growth occurs as a result 
of practice, some by adjudication. For example, in the aforementioned PLO case, 
the U.S. court found that the right of the PLO to maintain an office for its 
Observer Mission in the United States could be inferred from a provision of the 
Headquarters Agreement stating that “[t]he federal, state or local authorities of 
the United States shall not impose any impediments to transit to or from the 
headquarters district of. . . (5) other persons invited to the headquarters district 
by the United Nations. . . on official business.”’®* The court took an expansive 
view of this provision, finding that “‘[t]hese rights could not be effectively exer- 
cised without the use of offices.””® It adduced in support of its conclusion that the 
United States had, “since the early days of the U.N.’s presence in New York, 
acquiesced in the presence of observer missions to the U.N. in New York.”® 

In interpreting the Headquarters Agreement, the court rightly looked at its 
central purpose and applied its terms to take into account the repertory of institu- 
tional practice and the imperatives imposed by new circumstances and growing 
institutional responsibilities. That is the sensible way to interpret the constitutive 
document of an organic entity. 

The United Nations is the most ambitious organic entity ever created by states. 
Its central purpose is to replace the outmoded, dangerous national self-reliance on 
unilateral force with a workable global police system, capable of protecting the 
weak against the strong and of responding, quickly, with levels of force appro- 
priate to a specific circumstance of lawlessness. It was thought at one time that the 


© Id. at 1468. 8 Jd. 
“Id. 6 Id. at 1468-69. | 
ĉ* Id. at 1465, 85 Id. at 1465-66,742. >=" > 
C a Ms thos 
56 Td. at 1466. A E 
` T re 
: < 
fot k Pa Yi 
Oe, 
a fans Wr, 


74 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 85 


force to carry out this policing function would be dedicated to the system by 
agreements between member states and the Security Council. ‘This avenue has not 
beer. pursued, although it still may be. Meanwhile, the system has evolved a viable 
alternative, within the terms of its Charter, that permits the Council to authorize 
states to join in a police force ad hoc, instance by instance. It did so in Korea and it 
has done so again in connection with Iraq’s invasion of Kuwait. 

That police force must continue to operate under the general guidance of the 
Security Council for as long as the Council is able to exercise its supervisory role. 
For U.S. hawks, this meant that they had to await the Council’s consent before the 
Uniced States could take offensivé military action in the gulf. It also limits the 
purdoses to which force may be directed. 

Implementing the new police power, however, also curbs the power of the 
doves in Congress. While the President was no doubt politically well-advised to 
consult fully with Congress in this instance, time allowing, he is not obliged to 
secare what the new system was created to make unnecessary: the nation’s unilat- 
erz. decision to go to war. 

H this is the correct position in international law, it also comports with the intent 
of -àe drafters of the Constitution. The purpose of the war-declaring clause was to 
ensure that this fateful decision did not rest with a single person. The new system 
vests that responsibility in the Security Council, a body where the most divergent 
interests and perspectives of humanity are represented and where five of fifteen 
members have a veto power. This Council is far less likely to be stampeded by 
conbat fever than is Congress. 

The UN system seems politically to be developing the capacity to substitute 
polce enforcement for vigilante violence. This opinion may be too optimistic; but 
when, in our lifetime, have realism and optimism looked so much alike? Now, 
suely, is the time to embrace, to encourage, the new policing system before 
setrling forever for sovereign wars of self-proclaimed self-defense. Both hawks 
and doves, for now, should fold their wings and quietly await the change of 
seasons. 


"THOMAS M. FRANCK AND FAIZA PATEL* 


THE CONSTITUTION AND CHAPTER VII 
OF THE UNITED NATIONS CHARTER 


Does Security Council Resolution 678, read in conjunction with the United 
Netions Charter, confer authority on the President under United States domestic 
law to introduce the United States Armed Forces into hostilities? The operative 
part of the resolution provides that the Security Council: 

1. Demands that Iraq comply fully with resolution 660 (1990) and all subse- 


quent relevant resolutions, and decides, while maintaining all its decisions, to 
allow Iraq one final opportunity, as a pause of goodwill, to do so; 


. 2. Authorizes Member States co-operating with the Government of Kuwait, 
unless Iraq on or before 15 January 1991 fully implements, as set forth in 
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paragraph 1 above, the psa ith resolutions, to use all necessary means to 
uphold and implement resolution 660 (1990) and all subsequent relevant 
resolutions and to restore international peace and security in the area; 


3. Requests all States to provide appropriate support for the actions under- 
taken in pursuance of paragraph 2 of the present resolution; 


4, Requests the States concerned to keep the Security Council regularly 
informed on the progress of actions undertaken pursuant to paragraphs 2 
and 3 of the present resolution; 


5. Decides to remain seized of the matter.? 


It is important to note at the outset that this resolution imposes no obligation on 
the United States to use armed force. Paragraph 2 is permissive; it merely ‘“‘autho- 
rizes,” rather than directs or orders. The term “requests,” used in paragraph 3, is 
clearly more forceful than “authorizes,” but the “request” made in paragraph 3 is 
to support only nonobligatory actions undertaken under paragraph 2. Also, the 
request is merely to provide “appropriate” support; what support, if any, is “‘ap- 
propriate” is left to individual member states to determine. 

The distinction between obligatory and permissive Security Council decisions 
concerning use of force is as significant legally as it is historically. Under the 
Charter, a permissive Security Council decision imposes no obligation on a 
member state to “carry out” a decision under Article 25 or Article 48. Under the 
Constitution, therefore, there is no command that the President “take care” that a 
permissive decision by the Council be “faithfully executed” as part of a binding 
treaty obligation. 

The threat that the United States could be legally bound, without prior congres- 
sional approval, to use armed force penetrated to the heart of the debate in the 
United States over whether to join the League of Nations. Ambiguities in the 
League Covenant? on that point contributed directly to its rejection. Article 10 of 
the Covenant provided as follows: 


The Members of the League undertake to respect and preserve as against 
external aggression the territoria] integrity and existing political independ- 
ence of all Members of the League. In case of any such aggression or in case of 
any threat or danger of such aggression the Council shall advise upon the 
means by which this obligation shall be fulfilled. 


Senator Henry Cabot Lodge, leader of the Senate forces opposing the League, 
proposed a reservation to the Covenant that stated: 


The United States assumes no obligation to preserve the territorial integrity 
or political independence of any other country or to interfere in controversies 
between nations—whether members of the league or not—under the provi- 
sions of article 10, or to employ the military or naval forces of the United 
States under any article of the treaty for any purpose, unless in any particular 
case the Congress, which, under the Constitution, has the sole power to de- 
clare war or authorize the employment of the military or naval forces of the 
United States, shall by act or joint resolution so provide.’ 


l SC Res. 678 (Nov. 29, 1990), reprinted in 29 ILM 1565 (1990). 

2 See THE RECORD OF AMERICAN DIPLOMACY 461-70 (R. Bartlett 3d ed. 1954) [hereinafter 
Bartlett]. 

3 58 Conc. Rec. 8777 (1919). 
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E-esident Woodrow Wilson opposed the Lodge reservation, arguing that it was 
unnecessary because the Covenant required unanimity. “[T]here could be no 
advice of the council on any such subject,” he said, “without a unanimous vote, 
andthe unanimous vote includes our own, and if we accepted the advice we would 
be accepting our own advice.’’* He implied that he would not, in casting that vote, 
bind the United States in a situation where prior congressional approval was 
recuired to undertake the obligation in question: “I need not tell you,” he said, 

“that the representatives of the Government of the United States would not vote 
without instructions from their Government at home, and that what we united in 
adısing we would be certain that the American people would desire to do.” The 
Covenant, Wilson said, required no “surrender of the independent judgment of 
the Government of the United States.” Yet Wilson’s Senate supporters viewed 
the Lodge reservation as a “repudiation” of the Covenant and voted against the 
resolution of ratification. The Senate defeated the Covenarit (39 for, 55 against) 
wita the Lodge reservation attached. The view that the Covenant bound the 
Un_ted States to use armed force was shared by Herbert Hoover, Charles Evans 
Huzhes, Elihu Root and Henry L. Stimson, all of whom wanted it changed to 
remove the requirement.® 

This history was doubtless familiar to the framers of the United Nations 
Charter, particularly the Americans. Secretary of State Cordell Hull said: “The 
biggest stumbling block that sent the Wilson movement in support of the League 
to utter destruction in 1920 was the argument over this point, and no other 
pcHtical controversy during our time had been accompanied by more deep-seated 
artagonism.’’'° From the beginning, preparations for the negotiations in San 
Francisco reflected the felt need to avoid any semblance of an automatic require- 
mant to use armed force. In 1943 the House of Representatives adopted the 
Fuibright Resolution, expressing its support for the “creation of appropriate inter- 
nz.ional machinery with power adequate to establish a just and lasting peace, 
arrong the nations of the world, and. . . favoring participation by the United 
Stetes through its constitutional processes.”’"!' That same year the Senate adopted the 
Cznnally Resolution, urging that the United States, “acting through its constitutional 
precesses, join with free and sovereign nations in the establishment and mainte- 
nance of international authority with power to prevent aggression and to preserve 
tlhe peace of the world.”!? Beginning in early 1944, Secretary of State Hull con- 
su ted with leading members of Congress on the developing plans for an interna- 
ticnal organization. Commenting on the proposals that Formed the basis of the 
LS. position at Dumbarton Oaks, Senator Arthur Vandenberg wrote in his diary 
that, 

to his credit, [Hull] recognizes that the United States will never permit itself 
to be ordered into war against its own consent. He has even gone so far as to 
suggest that we require this consent to be given by an Act of Congress. This is 
anything but a wild-eyed internationalist dream of a world State." 


* Address at Indianapolis (Sept. 4, 1919), reprinted in S. Doc. No. 120, 66th Cong., Ist Sess. 19, 22 
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The language of the Charter that emerged from the San Francisco Conference 
need not be belabored. The only provision authorizing use of armed force by the 
Security Council, Article 42, immediately precedes the only provision relating to 
the raising of armed forces by it, Article 43. In its report to President Truman, the 
United States delegation to the conference emphasized that the limitation of Arti- 
cle 42 by Article 43 mooted the objections behind the Senate’s scuttling of the 
League Covenant. Protection against the unwanted requisitioning of forces by the 
Security Council was afforded, the delegation wrote, by the requirement in Arti- 
cle 43 that special agreemerits be concluded beforehand. “One point in connec- 
tion with these agreements which should be stressed is that. . . no Member of the 
United Nations can be called upon to supply for the use of the Security Council 
forces which are not provided for in the agreements.” !* Leo Gross summarized 
the results: 


It was fully realized at the San Francisco Conference that some of the Great 
Powers would have refused to accept a Charter which imposed upon them a 
duty comparable to that contained in Article 10 of the Covenant. The battle 
over Article 10 was fought this time on the floor of the San Francisco Confer- 
ence rather than on the floor of the Senate. The price for the entry of certain 
of the Great Powers into an international security organization, now as then, 
is the elimination of what is widely believed to be the basic notion of collective 
security from its constitution.'® 


Various commentators, both inside and outside the United Nations, have since 
observed that the Security Council is unable under the United Nations Charter to 
require a member state to make its armed forces available for use in hostilities. 
Discussing his proposal for a United Nations Guard in 1948, Secretary-General 
Trygve Lie found an important limitation in Article 42. Action under that 
article, he said, could be undertaken by the Security Council only in accordance 
with special agreements contemplated by Article 43.'® Because “the United 
Nations system of collective security presupposes the conclusion of military 
agreements supplementary to the Charter,” and because none have been nego- 
tiated, it has been pointed out that “[t]here is no guarantee that the Security 
Council will ever be able to apply, or even seriously threaten, military sanc- 
tions.”!” A study sponsored in part by the United Nations Institute for Training 
and Research concluded that the Security Council’s power to decide upon neces- 
sary measures for the maintenance of peace and member states’ obligations to 
carry out those measures did not give the Council the legal right to call up the 
armed forces of members at its discretion. “For such force was to be made avail- 
able to the Council ‘on its call’ and only ‘in accordance with a special agreement or 
agreements... .’ "8 

An argument to the contrary would indeed make little sense: why would the 
United States insist at the time of ratification upon one procedure that requires 
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congressional authorization, while inferentially permitting an alternative proce- 
dure, invocable by the President alone, that dispenses with that requirement? 
Dangers of the unwanted and unchecked use of force by the Executive are greater 
where that force is used unilaterally, free of the constraints imposed by having to 
wor< within the Security Council. This is one reason that Congress assumed that 
for=s would be available for UN use only after Congress approved the terms of 
thei- service in an Article 43 agreement. Even if such a contrary argument were 
accepted, however, the central conclusion would remain unaffected: before cast- 
ing a vote for Security Council action under Article 42 authorizing the use of U.S. 
arrsed forces, the President must get congressional consent if the use of force is 
not one falling within his sole constitutional powers. As the Harvard Law Review 
‘cor-cluded, the “language [of] the United Nations Charter. . . clearly illustrates 
the neutrality of its obligations with respect to the internal distribution of the 
wa~-making power.’ Indeed, the same approach was adopted in subsequent 
treaties, leading to “general agreement that current postwar security treaties have 
not changed the relative powers of Congress and the President with respect to the 
use of the armed forces.’’?° 

‘The implementing legislation of the Charter was the United Nations Participa- 
tio- Act (UNPA).”) The UNPA, its House floor manager said, “‘prescribes the 
donestic internal arrangements within our Government for giving effect to our 
pa-icipation in this enterprise and sets up the machinery for complying with 
cer.ain of the major international commitments which the United States assumed 
upcn ratification of the Charter.’’?? Thus, the Harvard Law Review observed that 
“(the question which governmental department had power to determine for the 
Unted States the number of troops to be placed at the disposal of the Security 
Ccuncil was settled by Congress in the United Nations Participation Act. . . .””8 

The prevailing view in Congress when the UNPA was enacted was that the only 
mandatory way for the Security Council to raise armed forces was pursuant to 
sp=cial agreements concluded under Article 43. (The Security Council has never 
coc.cluded such an agreement with any member state.) The President, prior to 
di-2cting an American vote in the Security Council requiring the use of force by 
th= United States, was expected to seek congressional approval if that approval 
wold otherwise be required. The Charter was seen as conferring no additional 
authority on the President to use United States armed forces in hostilities; the 
President could not, by an affirmative vote in the Security Council, confer upon 
hinself power to use armed force that he would not otherwise possess. Fhe text of 
the UNPA makes that clear, as does a review of its legislative history. 

The text, in section 6, authorizes the President to negotiate special agreements 
uncer Article 43. Any such agreement must be approved by Congress “by appro- 
priate act or joint resolution.’’** The President is not required to seek further 
congressional authorization to make U.S. armed forces available for use by the 
Security Council under a special agreement.” A proviso to the section denies the 


1t Note, Congress, the President, and the Power to Commit Forces to Combat, 81 Harv. L. Rev. 1771, 


1&0 (1968). 

2 Id. 

= Pub. L. No. 79-264, ch. 583, 59 Stat. 619 (1945) (22 U.S.C. §§2&7-287e (1988)) [hereinafter 
UPA}. 

= 91 CONG. REC. 12,267 (1945) (remarks of Rep. S. Bloom). 

Note, supra note 19, at 1800 n.155. 24 UNPA, supra ncte 21, §6. 


5 Id. 
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President any authority to make forces available to the Council other than the 
forces made available under the special agreement. (The proviso contains one 
irrelevant exception: it permits an inference of authority under the succeeding 
section,”® but that section applies only to activities “not involving the employment 
of armed forces contemplated by chapter VII of the United Nations Charter.” ®” 
Because Article 42 is part of chapter VII, no inference of authority may be drawn 
with respect to use of armed force by the Security Council under Article 42.) 
The meaning of these provisions and related Charter provisions was explained 
to the House Foreign Affairs Committee by Under Secretary of State Dean - 
Acheson. Referring to Article 43, he said: : 


[I]t means that we must work out with the Security Council a special agree- 
ment or special agreements in which we develop the number of troops, the 
type of troops, the location, the degree of readiness, and so forth, and that 
when we have done that and when you gentlemen have approved it, then, and 
only then, are we bound to furnish that contingent of troops to the Security 
Council—and the President is not authorized to furnish any more than you have 
approved of in that agreement.”® 


Under Secretary Acheson was then asked by Congressman Paul Douglas whether ` 
the President “would be unable to go beyond that with the unlimited force which 
Congress would still have to pass upon for unlimited war.” The Under Secretary 
responded as follows: “Yes, beyond the amount which you have agreed in the 
special agreement. The President is not given authority to furnish any additional 
troops, and whatever happens after that is determined by the ordinary constitu- 
tional relations between the Congress and the President.” Under Secretary 
Acheson later added that “the only reason that the President is permitted to make 
these [Article 43] forces available, after the special agreement has been approved, is to 
carry out the provisions of article 42.’°9 

Both the Senate and the House reports on the UNPA emphasized that nothing 
in the Act authorized the President to make available to the Security Council any 
armed forces other than those provided for under an Article 43 agreement. Each 
contained the same paragraph: 


In order that there may be no doubt about the availability of our armec 
forces, the committee believed it wise that the Congress should in this legisla- 
tion confirm its view that the President has the power and obligation, in 
compliance with our understanding under the Charter, to make the forces 
provided in the agreements available to the Security Council. This act on the part 
of the Congress will contribute not only to public understanding within the 
United States but will also serve notice upon the world that as a nation we are 
prepared to carry out our obligations promptly and effectively. At the same 
time it was considered important to make it clear that nothing contained inthe statute 
should be construed as an authorization to the President by the Congress to make 
available to the Security Council for such purpose, armed forces in addition to such as 
may be provided for in the military agreements. 


2 Td. §7. 27 Id. 

28 1 U.S. HOUSE OF REPRESENTATIVES, COMMITTEE ON INTERNATIONAL RELATIONS, EXECUTIVE 
SESSION HEARINGS OF THE COMMITTEE, 1943-50, PROBLEMS OF WORLD WAR II AND [TS AFTER- 
MATH, pt. I at 143 (1976). 

29 Id. at 143, 146. 

3 H.R. Rer. No. 1383, 79th Cong., Ist Sess. 8 (1945); S. Rep. No. 717, 79th Cong., Ist Sess. 7 
(1945) (emphasis added). 
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In the Senate, the floor manager of the bill, Senator Tom Connally, was asked 
by Senator Millikin whether there was any intent to transfer to the President the 
constitutional powers of Congress. ‘Where Congress does retain jurisdiction over 
a s-bject matter that might be voted upon by our delegate in the Council, to that 
extent the President would simply be a vehicle for issuing instructions in accord- 
an= with the retained powers and will of Congress. Is that correct? Senator 
Ccanally replied: “Whatever the powers of Congress may be, if our constitutional 
duty reaches to that point, of course the President would be an instrument of 
Ccngress. . . . If such be the case, the President, I assume, would respect the 
aunority of Congress and would act in accordance therewith.’’*! Senator Wheeler 
then said that the legislation under consideration would give the President addi- 
ticmal power to use force without congressional approval. “The bill,” Senator 
Connally responded, “does not really give him any more power”?? (though he con- 
ce=ed that the President’s power under the Constitution was already broad). ‘The 
mast ardent Senate proponents of presidential power acknowledged that the Pres- 
ident could vote in the Security Council for the use of United States armed forces 
orty if those forces had already been provided under Article 43 agreements.” 
Te rationale for this exception, Senator Connally quickly added, was that 
“These contracts must be submitted to the Congress. When the agreements are 
made with the Security Council, they must come back here.’** 

Members of the House evinced the same understanding. The floor manager of 
the bill, explaining its meaning, reassured House members that 


[t]he position of the Congress is fully protected by the requirement that the 
military agreement to preserve the peace [under Article 43] must be passed 
by Congress before it becomes effective. Also, the obligation of the United 
States to make forces available to the Security Council does not become effective 
until the special agreement has been passed upon by Congress.” 


in sum, the exclusive framework within which the President could introduce 
tk.2 armed forces into hostilities under the Security Council was the framework 
ir-olving Congress established by Article 43. The possibility of an alternative 
fremework not involving Congress was not seriously considered. 

Sorwin, not surprisingly, concluded that “the controlling theory of the act is 
that American participation in the United Nations shall rest on the principle of 
d=partmental collaboration, and not on an exclusive presidential prerogative in 
th= diplomatic field.’”*° The executive branch concurred. While arguing the con- 
stiutionality of President Truman’s use of force in Korea, it nonetheless con- 
ceded that the Act was directed at ‘‘withholding congressional authorization from 
the commitment of troops or forces beyond those specified in the agreements. ””?” 
Tne UNPA, it has been pointed out, “does not apply to action taken by the 
Fresident in the absence of such an agreement or upon the basis of a recommenda- 
ton made either by the Security Council or by the General Assembly.’’** 


'91 Cone. REc. 10,966 (1945). 32 Id. at 10,967. 
3 See id. (remarks of Sen. Vandenberg). 3491 Cone. REC. at 10,967-68. 

3 Id. at 12,267. 

*6 E, CORWIN, THE PRESIDENT: OFFICE AND POWERS 221 (4th rev. ed. 1957). 

37 JOINT COMMITTEE MADE UP OF SENATE COMM. ON FOREIGN RELATIONS AND SENATE COMM. 
ct ARMED SERVICES, POWERS OF THE PRESIDENT TO SEND THE ARMED FORCES OUTSIDE THE UNITED 
STATES, 82D CONG., Ist Sess. 23 (Comm. Print 1951). 

38 L, GOODRICH & A. SIMONS, THE UNITED NATIONS AND THE MAINTENANCE OF INTERNA- 
“CIDNAL PEACE AND SECURITY 398 (1955). 


1991] AGORA: THE GULF CRISIS l 8l 


These difficulties are, obviated by a Security Council decision like Resolution 
678 that merely exhorts, authorizes or recommends. A hortatory resolution of the 
Council, or one authorizing use of force but not requiring it, can have no effect on 
the U.S. domestic system of reallocating constitutionally assigned power; that a 
right exists under international law to take certain action says nothing about 
whether a power exists under domestic law to exercise that right. The allocation of 
domestic power is directed by the Constitution, not by international law. For tkis 
reason, Article 51 cannot be read to confer a power on the President to use force 
without congressional consent when he is asked to do so in collective self-defense 
by a state subject to armed attack. The United States—if asked to help—could 
conceivably have had the right to use force in collective self-defense dozens of 
times since the framing of the Charter. Yet no one would seriously contend that 
each putative request would have had the effect of expanding the President’s 
power to use armed force under domestic law. For constitutional purposes, sucha 
request is on the same footing as a permissive resolution of the Security Council: 
each confers an international right, not a domestic power. 

United States and United Nations practice reflects these considerations. In the 
United Nations, the United States has never voted for, nor has the Security Coun- 
cil ever approved, a resolution requiring the use of armed force by the United 
States. During the Korean War, the Security Council recommended “that the 
Members of the United Nations furnish such assistance to the Republic of Korea 
as may be necessary to repel the armed attack and to restore international peace 
and security in the area.’*° Although this resolution was adopted under chapter 
VII, it was adopted under Article 39, which permits the Security Council to make 
recommendations. Recommendations, in contrast to “decisions” of the Council 
under Article 42, are, again, not binding under Article 25 or Article 48. Had the 
United States incurred a legal obligation in voting for the resolution, that action 
would have raised the question whether the contemplated use of force could have 
been undertaken by the President acting alone. Arthur Schlesinger has aptly 
written that the “UN resolutions . . . justified American military action under 
international law, [but] they could not serve as a substitute for the congressional 
authorization required in national law by the Constitution.’’*° “The President’s 
great mistake,” wrote Vandenberg as he lay dying in Michigan, ‘‘was in not bring- 
ing his Korea decision to the immediate attention of Congress (as Wilson did at 
Vera Cruz).”® A resolution of approval “would have spared troop morale and 
national unity, not to mention the administration itself, at least one damaging 
form of attack after the war became unpopular.’’* 

Korea stood alone in United Nations practice until August 25, 1990. On that 
date, the Security Council adopted a resolution that 


[c]alls upon those Member States co-operating with the Government of Ku- 
wait which are deploying maritime forces to the area to use such measures 
commensurate to the specific circumstances as may be necessary under the . 
authority of the Security Council to halt all inward and outward maritime 
shipping in order to inspect and verify their cargoes and destinations and to 


39 SC Res. 83 (June 27, 1950). The Soviet delegate was not present for the vote and thus could noz 
veto the resolution. 

4° A. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY 134 (1973). 

“Id. 82 jd. 
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ensure strict implementation of the provisions related to such shipping laid « 
down in resolution 661 (1990).** 


At >rst blush, this resolution may appear to be a decision of the Security Council 
obL zing the United States to use armed force. But close analysis reveals that it is 
not. It applies only to states ‘“‘co-operating with the Government of Kuwait which 
are deploying maritime forces to the area.” Neither this resolution nor any 
previous Security Council resolution requires any member state to deploy maritime 
forzes to the area. Thus, it is left to the discretion of each member state whether to 
cacderate with the Government of Kuwait by deploying maritime forces in the 
aræ—an action that would render it subject to the resolution. Even if a state 
becomes subject to the resolution by taking that action, it retains full discretion to 
determine which measures, if any, are “commensurate to the specific circum- 
sta—ces,” and whether they are in fact “necessary.” This resolution plainly cannot 
be construed as imposing any binding obligation on the United States to use 
arr ed force. 

Any remaining doubt that either the United Nations Charter or the UNPA 
confers authority upon the President to use armed force is removed by the War 
Powers Resolution. Section 8(a) provides as follows: 


Authority to introduce United States Armed Forces into hostilities or into 
situations wherein involvement in hostilities is clearly indicated by the cir- 
cumstances shall not be inferred— 


(1) from any provision of law (whether or not in effect before the date of 
the enactment of this joint resolution), including any provision contained in 
any appropriation Act, unless such provision specifically authorizes the intro- 
duction of United States Armed Forces into hostilities or into such situations 
and states that it is intended to constitute specific statutory authorization 
within the meaning of this joint resolution; or 


(2) from any treaty heretofore or hereafter ratified unless such treaty is 
implemented by legislation specifically authorizing the introduction of 
United States Armed Forces into hostilities or into such situations and stating 
that it is intended to constitute specific statutory authorization within the 
meaning of this joint resolution.** 


interpretation of the UNPA is governed by paragraph 1. No provision of the 
AXZ “specifically authorizes” the introduction of the armed forces into hostilities. 
Nor is there any provision of the UNPA that “‘states that it is intended to consti- 
tute specific statutory authorization within the meaning of” the War Powers Reso- 
lution. Thus, no authority to introduce the armed forces into hostilities may be 
irferred from the UNPA until a special agreement has been concluded under 
Article 43 that meets these conditions. 

Interpretation of the Charter is governed by paragraph 2. Again, it is not “im- 
p emented by legislation specifically authorizing” the introduction of the armed 
fo-ces into hostilities. Nor does its implementing legislation, the UNPA, ‘‘stat[e] 
that it is intended to constitute specific statutory authorization within the meaning 
o™ the War Powers Resolution. Only a special agreement under Article 43, 


“3 SC Res. 665 (Aug. 25, 1990). SC Resolution 661, adopted on August 6, 1990, ordered the trade 
and financial boycott of Iraq and occupied Kuwait. 

~ War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973) (codified at 50 U.S.C. §§1541- 
1348 (1988)). 
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approved in accordance with United States “constitutional processes” —i.e., by 
Congress—would provide such authorization. 

It has been contended that at least the first of these nonsupersession provisions 
is invalid,” but the argument is unpersuasive.*° It has also been suggested that the 
force of paragraph 2 is vitiated by a later provision in the resolution,*” section 
8(d){1), which provides that “[nJothing in this joint resolution. . . is intended to 
alter . . . the provisions of existing treaties.” But, of course, no mere statute 
could do that: the terms of a treaty cannot be altered unilaterally, without the 

- consent of the other party.*® The provision must therefore have some other 
meaning, which its background unveils. 

The provision originated in the Senate version of the Resolution,*? which pro- 
vided that “[n]o treaty in force at the time of the enactment of this Act shall be 
construed as specific statutory authorization for, or a specific exemption permit- 
ting, the introduction of the Armed Forces of the United States into 
hostilities. . . .’°° 

In its report, the Senate Foreign Relations Committee explained its under- 
standing of “existing” treaty commitments: “Treaties are not self-executing. 
They do not contain authority . . . to go to war. Thus, by requiring statutory 
action,. . . the War Powers Resolution would perform the important function of 
defining that elusive and controversial phrase—‘constitutional processes’-—which 
is contained in our security treaties. ””"* 

The conference report"? set forth section 8 as it reads in the Resolution; the 
joint statement of the managers (appended thereto and explaining the meaning of 
the conference report) says merely that the Conference Committee “agreed to 
[the] adoption of modified Senate language defining specific statutory authoriza- 
tion, and defining the phrase ‘introduction of United States Armed Forces’ as 
used in the joint resolution.””" No explanation is given as to the meaning of the 
cryptic indication of an intent not to alter the provisions of existing treaties. 

Given this background, the most reasonable interpretation of section 8 is that 
the provision was intended to make clear that no treaty may serve as a source of 
authority for the introduction of the armed forces into hostilities. This limitation 
should be construed as applying to all treaties, ratified both before and after the 
enactment of the War Powers Resolution. To construe the provision as exempting 
the UN Charter or “existing” mutual security treaties would be to create a con- 
fused, two-tier system of security treaties. Such a result would be without support 


15 War Powers, Libya, and State-Sponsored Terrorism: Hearings Before the Subcomm. on Arms Control, 
International Security and Science of the House Comm. on Foreign Affairs, 99th Cong., 2d Sess. 10, 18 (1985) 
(testimony of State Department Legal Adviser Abraham D. Sofaer). 

46 See Ely, Suppose Congress Wanted a War Powers Act That Worked?, 88 COLUM. L. REV. 1379, 1418- 
19 (1988); Glennon, Mr. Sofaer’s War Powers “Partnership,” 80 AJIL 584 (1986). 

47 A Review of the Operation and Effectiveness of the War Powers Resolution: Hearings Before the Senate 
Comm. on Foreign Relations, 95th Cong., 1st Sess. 76 (1977) (statement of Monroe Leigh). 

48 Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 39, 1155 
UNTS 331. 

4° S. 440, 95d Cong., Ist Sess. (1973). 50 Id. §3(4). 

51S Rep. No. 220, 93d Cong., Ist Sess. 26 (1973). The committee said further that the war powers 
of Congress are vested in both Houses of Congress and not in the Senate (and President) alone. A 
decision to make war must be a national decision. Consequently, to be a truly national decision, and, 
most importantly, to be consonant with the Constitution, it must be a decision involving the President 
and both Houses of Congress. Id. 

52 H.R. REP. No. 547, 93d Cong., Ist Sess. (1973). 

58 fd. at 7. 
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in me legislative history and would be completely at odds with the oft-repeated 
be-zef that no treaty in force at the time of the debate on the Resolution did or 
could commit the United States automatically to introduce its armed forces into 
hoxilities. The apparently inconsistent reference in section 8(d)(1) to the “‘provi- 
sions” of “existing” treaties can in fact be read as a straightforward (if infelicitous) 
attempt to state the congressional understanding that neither the Charter nor any 
other existing treaty is altered by the War Powers Resolution because no existing 
treaty does provide authority of the sort that the Resolution rules out. This is, in 
fac., how the treaties were construed by both the Ford®‘ and the Carter” adminis- 
trerions. 

Eecent litigation concerning legislation that mandated the closing of the PLO 
mission in New York is inapposite. First, the special deference given to the Charter 
in that case was widely thought to derive from host country obligations it imposed 
or. the United States,°® which are not here at issue. More important, there simply 
is othing in that or any other case that precludes Congress from withdrawing 
dcmestic authority arguably conferred by the United Nations Charter or any 
otrer treaty.°” The court there found no “clear legislative intent that Congress 
was directing the Attorney General, the State Department or this Court to act in 
ccatravention of the Headquarters Agreement.’”** The court acknowledged 
“that Congress has the power to enact statutes abrogating prior treaties or interna- 
tional obligations entered into by the United States,” but concluded that because 
thet power was not “clearly and unequivocally exercised” in that case, the court 
was under a duty to interpret the Anti-Terrorism Act “in a manner consonant 
w -h existing treaty obligations.’ The War Powers Resolution is consistent with 
ex sting treaty obligations imposed by the Charter. However, if the Charter did 
purport to confer any authority on the United States to introduce its armed forces 
irto hostilities, under the operation of the last-in-time doctrine that authority 
wuld be curtailed by the War Powers Resolution. l 


= In connection with Secretary of State Henry Kissinger’s appearances before the Senate Foreign 
R=ations Committee on November 19, 1975, Senator Dick Clark submitted a question asking 
wether “any treaty authorize[s] the introduction of U.S. armed forces into hostilities.” The adminis- 
tracion replied: “[T]he answer is ‘no.’ Treaties of the United States which express defense commit- 
ments to other nations commit the United States to act only in accordance with its constitutional 
pracesses. Such treaties do not confer authority which would not otherwise be available through the 
constitutional process of the United States.” Letter from Robert J. McCloskey, Assistant Secretary of 
Sete, to Senator Dick Clark (Mar. 1, 1976) (on file with author). 
5 In response to a letter from Senator George McGovern to Secretary of State Cyrus Vance, the 
acninistration replied: 


({A]lthough our mutual security agreements entail a legal obligation to respond to an armed attack 
on another party, the nature and scope of that response is left to the discretion of the respond- 


ing party. . . . Accordingly, such treaties do not confer “Authority to introduce United 
States Armed Forces into hostilities” within the meaning of Section 8(a)(1) of the War Powers 
Resolution. 


Letter from Douglas J. Bennet, Jr., Assistant Secretary for Congressionz] Relations, to Senator George 
Fé&Govern (June 2, 1977) (on file with author). 

26 See, e.g., Reisman, Take It to Court, N.Y. Times, Mar. 16, 1988, at A16; Reisman, An International 
Ferce: The Sad Case of the PLO Mission, 14 YALE J. INT'L L. 412 (1989). 

57 Soe, e.g., Diggs v. Shultz, 470 F.2d 461, 466 (D.C. Cir. 1972). Such a situation would obtain if 
Congress authorized the use of force against Iraq in the face of Secur:ty Council preemption. 

58 United States v. Palestine Liberation Org., 695 F.Supp., 1456, 1465 (S.D.N.Y. 1988). 

59 Jd, 
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The word “purport” is required here because the constitutionality ofany treaty 
committing the United States to use armed force would be doubtful. “A treaty 
may not declare war,” the Senate Foreign Relations Committee said in its report 
on the Panama Canal Treaties, “because the unique legislative history of the 
declaration-of-war clause . . . clearly indicates that that power was intended to 
reside jointly in the House of Representatives and the Senate.” The events to 
which the committee referred are recorded in Madison’s notes of the Philadelphia 
convention. Alexander Hamilton submitted a plan that would have empowered 
the Executive “to make war or peace, with the advice of the Senate. ”®! After the 
Committee of Detail recommended instead that the war power be given to Con- 
gress, Hamilton’s ally, Charles Pinckney, agáin proposed that the power should 
reside in the Senate: 


Mr. Pinckney opposed the vesting [of] this power in the Legislature. Its proceed- 
ings were too slow. It would meet but once a year. The House of Representatives 
would be too numerous for such deliberations. The Senate would be the best 
depositary, being more acquainted with foreign affairs, and most capable of 
proper resolutions. If the States are equally represented in the Senate, so as to 
give no advantage to large States, the power will notwithstanding be safe, as the 
small have their all at stake in such cases as well as the large States. It would be 
singular for one authority to make war, another peace.™ 


Sentiment opposing the Hamilton-Pinckney position was overwhelming. Oliver 
Ellsworth and George Mason argued that the concurrence of both Houses of 
Congress should be required to declare war because only the Senate’s approval 
was required for peace treaties, and it should be easier to get out of war than inte 
it. Mason further argued that the Senate was “not so constructed as to be entitled 
to” the war power.® Pierce Butler added that Pinckney’s concerns about the 
institutional shortcomings of the House applied equally to the Senate.®* Appar- 
ently, Pinckney’s proposal died for lack of a second. Speaking nine years later as a 
member of the House of Representatives, Madison pithily summarized his own 
objection to the view embodied in the defeated proposal: “Congress, in case the 
President and Senate should enter into an alliance for war, would be nothing more 
than the mere heralds for proclaiming it.” 

In sum, the Framers explicitly decided not to confer upon the Senate and the 
President the power to commit the nation to war. And the treaty makers have 
never done so. As Professor Henkin has written, “no treaty has ever been de- 
signed to put the United States into a state of war without a declaration by Con- 
gress. ””®® In its report on the Panama Canal Treaties, the Senate Foreign Relations 
Committee discussed the breadth of the commitment in U.S. mutual security 
treaties—in language that is directly applicable to the United Nations Charter. It 
said: 


All such treaties implicitly reserve to the United States a right of choice in 
each individual situation to act, militarily, as it deems appropriate under the 


© S, Exec. Rep. No. 12, 95th Cong., 2d Sess. 65 (1978). 

5! | THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 300 (M. Farrand rev. ed. 1937). 
82 Id. at 318. 53 Id. at 319. 

64 Td. at 318-19. 

65 1 ABRIDGMENT OF THE DEBATES OF CONGRESS 650-51 (T. Benton ed. 1857). 

66 L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 160 (1972). 
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circumstances. Any treaty which did not do so would, in the Committee’s 
opinion, unconstitutionally divest the House of Representatives of its share of 
the warmaking power and would, unconstitutionally, delegate to the Presi- 
dent the power to place the United States at war.®” 


Many of the policy arguments advanced for substituting the Security Council 
fo~ Congress are in reality arguments against congressional involvement in the 
decision to go to war. As compared with Congress, for example, the Security 
Council can of course act with greater secrecy, unity, decision and dispatch— 
Hamilton’s oft-noted characteristics of presidential power.® But these were not 
deemed sufficient reasons for removing the decision to go to war from the elected 
representatives of the people. “It belongs to Congress only,” he wrote, “‘to go to 
we~.”°? The reasons are well-known. No war can long be fought without the 
support of the American people, and if a war cannot be sold to Congress, it cannot 
be sold to the people. It is laudable that the President succeeded in getting the 
aporoval of Ethiopia, Finland, Colombia and other members of the Security 
Council to use force under the Charter, but the process of building an interna- 
tional coalition simply cannot reasonably be argued to fulfill the functions of the 
do nestic coalition-building process mandated by the United States Constitution. 
Ttat the permanent representative of Ethiopia favors or opposes the introduction 
of the United States Armed Forces into hostilities is, constitutionally, a matter of 
tke utmost inconsequence. f 

The transposition of arguments for executive hegemony to the Security Coun- 
cil is mistaken on another level. The argument presupposes that the Security 
Czunciľ’s “hands will be tied” until Congress acts. But the whole thrust of the 
Article 43 framework of special agreements belies this claim. Disembodied quotes 
exiracted from the legislative history of the Charter or the UNPA must be read in 
lizht of a critical assumption underpinning the entire debate: namely, that Con- 
gress, in approving a special agreement under Article 43, prospectively approves uses of 
Jcxce that do not require subsequent re-approval. It is for this reason that participants in 
th2 congressional debates on the Charter and the UNPA believed that the Presi- 
dant could provide troops to the Council without congressional approval. It is also 
for this reason that participants opposed reservations and amendments that would 
heve had the effect of requiring specific statutory authorization for Security 
Council uses of force under Article 42. They simply believed that re-approval 
would not be required. From the beginning, congressional consideration of the 
Gaarter and the UNPA was premised on the assumption that Congress would 
approve any troop deployments for UN use because Article 43 agreements would 
te concluded before those forces would be made available. Thus, the attributes of 


*7 S, Exec. Rep. No. 12, supra note 60, at 74. See also S. REP. No. 7, $6th Cong., Ist Sess. 31 (1979) 
{Taiwan Enabling Act): f : 


No mutual security treaty to which the United States currently is a party authorizes the President 
to introduce the armed forces into hostilities or requires the United States to do so, automatically, 
if another party to any such treaty is attacked. Each of the treaties provides that it will be carried 
out by the United States in accordance with its “constitutional process” or contains other lan- 
guage to make clear that the United States’ commitment is a qualified one—that the distribution 
of power within the United States Government is precisely what it would have been in the absence 
of the treaty, and that the United States reserves the right to determine for itself what military 
action, if any, is appropriate. 


58 See THE FEDERALIST Nos. 64 and 75 (A. Hamilton). 
69% A. HAMILTON, The Examination, in 25 THE PAPERS OF ALEXANDER HAMILTON 456 (H. Syrett ed. 
1461-79) (emphasis in original). 


1991] AGORA: THE GULF CRISIS 87 


executive decision making are not necessarily denied to the Security Council; 
those characteristics are present to the extent that they are common elements in 
whatever special agreements member states might conclude. 

Adherents of the “Sofaer doctrine” might always argue, of course, that the 
Charter, like the ABM Treaty, has “evolved” to take on a meaning at odds. with 
the explicit understanding of the Senate that approved it. (Even they might not be 
willing to go so far: in summarizing his position, Judge Sofaer testified: “When 
[the Senate] gives its advice and consent to a treaty, it is to the treaty that was made, 

‘irrespective of the explanations [the Senate] was provided.’”’”° The argument here 
must be that not only the explanations the Senate was provided, but also the 
Charter “that was made,” are irrelevant.) Whether the meaning of chapter VII 
has in fact evolved-——under international law, let alone under the “law of the 
land”—is doubtful.” But it is not necessary to rehash these arguments here. 
Suffice it to point out that the contention has been vigorously ventilated”? and 
decisively rejected:”* there is no support in constitutional text, case law, custom or 
Framers’ intent for the proposition that a treaty after its ratification can be inter- > 
preted to mean what it was explicitly understood not to mean when it was ratified. 
Particularly is this true with respect to an interpretation that proved to be “the 
biggest stumbling block” a generation earlier with respect to a successor treaty, 
the League Covenant. If the Charter is to be changed so enormously—if the 
application of the United States Constitution is to be altered so drastically—that 
amendment must be effected through the process the Charter”* and the Constitu- 


7 S, Exec. Rep. No. 15, 100th Cong., 2d Sess. 92 (1988) (INF Treaty) (emphasis added). 

7! A more reasonable conclusion is that chapter VII has been a dead letter since the Korean War. See 
T. FRANCK, THE POWER OF LEGITIMACY AMONG NATIONS 42 (1990) (if one were “to select those 
texts which most accurately portray how the world really is. . . , [t]he section on the Security 
Council’s never applied military enforcement powers (Chapter 7) could well be set aside’’). 

7? The ABM Treaty and the Constitution: Joint Hearings Before the Senate Comms. on Foreign Relations and 
the Judiciary, 100th Cong., Ist Sess. 62 (1987). 

* In approving the INF Treaty, Treaty on the Elimination of their Intermediate-Range and 
Shorter Range Missiles, USSR—United States, Dec. 8, 1987, S. TREATY Doc. No. 11, 100th Cong., 2d 
Sess. (1988), the Senate attached the so-called Biden condition, which was initiated by Senator Joseph 
R. Biden and modified slightly in a technical amendment by Senator Robert Byrd when the Treaty was 
approved by the Senate. It provided as follows: 


The Senate’s advice and consent to ratification of the I.N.F. Treaty is subject to the condition, 
based on the treaty clauses of the Constitution, that: 


1. The United States shall interpret the treaty in accordance with the common understanding 
of the treaty shared by the President and the Senate at the time the Senate gave its advice and 
consent to ratification; 

2. Such common understanding is based on: a) first, the text of the treaty and the provisions of 
this resolution of ratification; and b) second, the authoritative representations which were pro- 
vided by the President and his representatives to the Senate and its committees, in seeking Senate 
consent to ratification, insofar as such representations were directed to the meaning and legal 
effect of the text of the treaty; and : 

3. The United States shall not agree to or adopt an interpretation different from that common 
understanding except pursuant to Senate advice and consent to a subsequent treaty or protocol, 
or the enactment of a statute; and 

4. If, subsequent to ratification of the treaty, a question arises as to the interpretation of a 
provision of the treaty on which no common understanding was reached in accordance with 
paragraph 2, that provision shall be interpreted in accordance with applicable United States law. 


134 Conc. REC. 56724 (daily ed. May 26, 1988). The condition was adopted by the Senate by a vote of 
72 to 27. Id. at 86783-84. See also M. GLENNON, CONSTITUTIONAL DIPLOMACY 134-45 (1990); 
Committee on International Arms Control and Security Affairs, The Anti-Ballistic Missile Treaty Inter- 
pretation Dispute, 43 RECORD N.Y.C.B.A. 300 (1988). 

74 See UN CHARTER Arts. 108, 109. 
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tion” explicitly contemplate. The same applies with equal force, of course, to the 
UN?A, which would also have to have “evolved” into an unrecognizable muta- 
tion of its 1945 self. In short, Hamilton’s words have not—with the fullness of 
time, cocktails in the UN lobby and Journal editorialk—come to mean that “it 
bel=ngs to the Security Council also to go to war.” 

Under United States law, the President can therefore claim no authority to use 
armed force from either the United Nations Charter or the UNPA. A permissive 
Secarity Council resolution, such as Resolution 678, has no effect on the domestic 
allocation of war-making power. In testimony before the Senate Foreign Relations 
Committee on December 5, 1990, and the House Foreign Affairs Committee on 
December 6, 1990, Secretary of State James A. Baker III stated that the adminis- 
tration does not construe Resolution 678 as obliging the use of force. He said: 
“The United Nations Security Council resolution authorizing the use of all neces- 
sary means does just that; it authorizes it, but it certainly does not require Rh It 
is doubtful whether the Charter empowers the Security Council to require 
member states to use armed force absent a special agreement with it under Article 
43.1f such a resolution does come before it, however, the President cannot permit 
the United States representative to vote in favor unless Congress has given its 
apzroval or that use of force falls within the President’s sole constitutional 
power.” The question in each case is whether authority to act is conferred by 
some other source.’* What the President constitutionally needs from the United 
Stazes Congress, he cannot get from the United Nations Security Council. 


MICHAEL J. GLENNON* 


“E See U.S. CONST. Art. V. 

"t Committee hearings, Dec. 5 and 6, 1990 (NEXIS, Fed. Information Sys. Corp. file). 

™ Soviet Foreign Minister Eduard A. Shevardnadze, on October 15, 1990, promised the Soviet 
Parliament that the Soviet Government would not commit troops to the gulf without prior legislative 
apcroval. “The Security Council is in a position to pass a decision like this only if the Soviet Union 
vaas for it,” he said. “And even if the leadership makes this decision, we will vote only after the 
Supreme Soviet has voted for it.” N.Y. Times, Oct. 16, 1990, at A8, col. 1 (nat'l ed.). Compare 
Berchard, The Charter and the Constitution, 39 AJIL 767, 771 (1945): “[T]he power to declare war, 
hewever perfunctory it may have become, is expressly reserved to Gongress by the Constitution 

.”’ Therefore, “Congress. . . must act before the President is warranted in executing its instruc- 
tica by communicating with the delegate. The delay is unavoidable.” 

8 Until the enactment of H.J. Res. 1, 102d Cong., Ist Sess., on January 12, 1991, there was no 
sta_utory authority for U.S. military activities in the Persian Gulf. No conference committee was 
ccuvened to resolve differences between the two measures passed by the Senate, S. Con. Res. 147, 
19st Cong., 2d Sess. (1990), and the House, H.R. Res. 658, 101st Ceng., 2d Sess. (1990). Congress 
ad ourned without taking action on the matter, and both measures were thus withaut force and effect. 
See INS v. Chadha, 562 U.S. 919 (1983). No authorization or appropriation acts could imply such 
aw_hority because of §8(a)(1) of the War Powers Resolution, discussed in text at notes 44-45 supra. 

= Of the Board of Editors. I am grateful for the research assistance of Steven Plesser and Jane 
Rewen and for comments on an earlier draft bý Ernest Gross, Oscar Schachter and Louis Sohn. Views 
axi mistakes are my own. 
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. IRAQ AND THE FORCE OF LAW: WHY GIVE A SHIELD OF IMMUNITY? 


As these words are written, the use of armed force to liberate Kuwait, and all the 
suffering and waste such use implies, becomes more likely. Given the primacy of 
the peaceful settlement of disputes in international law, I consider in this brief 
essay how the rule of law could play a role in this crisis. The UN Security Council’s 
call for the collection of information regarding possible war crimes by Iraqi offi- 
cials and possible claims for damages arising out of the invasion was a welcome 
innovative effort, although it has yet to have any perceptible effect.’ That move, 
however, did not fully embrace the rule of law as a solution or make clear to Iraq 
the force that the rule of law can bring to bear. If the Security Council made an 
effort to implement the rule of law more forcefully, in my view it would greatly 
diminish the felt need to use armed force against Iraq. 

The Security Council’s approach to date follows the traditional tendency to 
resort to an international claims process. Such a process, if implemented, would 
eventually provide some relief to the victims of this invasion.” But the possibility of 
such a process does not displace the perceived need for armed force because it 
does not bring significant additional pressure to bear upon President Saddam 
Hussein. It fails to do so for two reasons. First, as it takes time to establish a new 
international claims process, the scope of the claims, the means of enforcement, 
and hence the potential liability of Iraq remains undefined and vague. Second, the 
possible liability of Iraq is not a credible threat because it is not certain.’ Rather, 
Hussein, if he thought about it, likely would believe that such a claims process, 
both generally and as to the amount at risk, is another item that could be placed 


| SC Res. 674 (Oct. 29, 1990) (adopted 13-0-2, Cuba and Yemen abstaining). The portions a the 
resolution relating to financial claims provide: 


8. Reminds Iraq that under international law it is liable for any loss, damage or injury arising in 
regard to Kuwait and third States, and their nationals and corporations, as a result of the invasion 
and illegal occupation of Kuwait by Iraq; 


9. Invites States to collect relevant information regarding their claims, and those of their na- 
tionals and corporations, for restitution or financial compensation by Iraq with a view to such 
arrangements as may be established in accordance with international law. 


See also Lewis, U.N. Council Holds the Iraqis Liable on Kuwait Damage, N.Y. Times, Oct. 30, 1990, at Al, 
col. 6. 

The resolution was in large part a British initiative that has not yet been pushed further. See Lewis, 
Thatcher Seeks U.N. Order on Reparations to Kuwait, N.Y. Times, Oct. 2, 1990, at A13, col. 5 (“Britain 
[on October 1] assumed the rotating presidency of the Security Council, a monthlong role that places 
it in an advantageous position to see its proposal carried out”). See also Bracken & Shubik, Baghdad Can 
Pick Up the Tab, N.Y. Times, Oct. 2, 1990, at A27, col. 1 (supporting the British initiative). 

? Such a process also could be generous to Iraq if only the frozen assets are relied upon to satisfy the 
claims because those assets likely would not begin to cover the claims involved. The amount of Iraqi 
assets located outside Iraq, and the proportion of that amount that is actually frozen, is unclear. The 
gross amount, however, is believed to be significantly less than the assets abroad of many other 
members of OPEC because of the Iran-Iraq War and Iraq’s estimated $50 billion foreign debt result- 
ing from that war. The U.S. Commerce Department, for example, estimated that the total direct 
investment of Iraq in the United States as of 1988 was less than $500 million. In contrast, the Com- 
merce Department estimated that the direct investment of Kuwait in the United States as of 1988 was 
$3.8 billion. See Farnsworth, Bush, in Freezing Assets, Bars $30 Billion to Hussein, N.Y. Times, Aug. 3, 
1990, at A5, cal. 1 (nat’l ed.). 

3 See generally T. SCHELLING, THE STRATEGY OF CONFLICT 187-88 (1960). 
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within any negotiated settlement. In short, there is little additional pressure upon 
Hussein because the force of the rule of law seems distant and quite speculative. 

Sonsequently, for a rule-of-law strategy to demonstrate to Hussein the mount- 
ing tangible cost of the occupation of Kuwait, the strategy must be one that can be 
implemented quickly and in a manner that presents a credible threat. In my view, 
it is unlikely that the traditional claims settlement approach could meet these 
cr teria. Instead, I suggest that a rule-of-law strategy should aim at bringing to 
beer the force of Jaw possessed by municipal courts around the world. 

“The invasion of Kuwait did not result merely in disputes between’ states. It also 
generated hundreds of thousands of individual claims of the sort that ordinary 
people might wish to raise if they had been hurt during the invasion. The primary 
berrier standing between these claims and the invocation of the rule of law in 
ccurts here or elsewhere is the sovereign immunity afforded to Iraq. The doctrine 
of sovereign immunity is present in all legal systems.* It reflects the notion that 
sovereigns should not sit in judgment on one another, and thus embodies the 
respect accorded by states to each other. Even though its acts of aggression should 
no be accorded such respect, Iraq will probably be granted sovereign immunity. 
Tte doctrine even precludes municipal courts from deciding to strip Iraq of its 
immunity because of the egregiousness of this wrong. Perhaps the doctrine should 
be changed.® But municipal legislatures and courts should not need to consider 
such changes in this instance because the Security Council, acting on behalf of the 
irrernational community, should make the determination that Iraq is not entitled 
to immunity.® 

The Security Council could resolve, for example, that, in light of the grave 
v lations committed by Iraq in invading and illegally occupying Kuwait, the 


~ See generally Trooboff, Foreign State Immunity: Emerging Consensus on Principles, 200 RECUEIL DES 
Cours 235 (1986 V). 

‘In the United States, it would be difficult to argue that Iraq should not be accorded immunity 
irzsmuch as the Foreign Sovereign Immunities Act (FSIA) does not provide any apparent basis for 
suzh a general denial and the Act is “the sole basis for obtaining jurisdic:ion over a foreign state in our 
caurts.”’ Argentine Republic v. Amerada Hess Shipping Corp., 109 5 Ct. 683 (1989). A distinction 
naght be attempted on the ground that the norm violated in this case (the prohibition against aggres- 
sicn) is a norm of jus cogens. One tack would be to argue that there exists an implied waiver in the FSIA 
fə violations of peremptory norms. See Belsky, Merva, & Roht-Arriaza, Implied Waiver Under the FSIA: 
£ Proposed Exception to Immunity for Violations of Peremptory Norms of International Law, 77 CALIF. L. REV. 
2€7 (1989). See also Sohn, The United States and International Law, 1989-90 AM. BRANCH INT'L L. 
438°N, Proc. 26. 

® The UN Charter in Articles 39 and 41 gives the Security Council broad authority to call upon 
rember states to take measures so as to maintain or restore international peace and security. That the 
term “measure” can include determinations regarding the immunity of a state seems clear. First, if the 
£ecurity Council can authorize the use of armed force, it a fortiori should be able to authorize the use of 
the coercive power of courts. Second, the Security Council has taken several actions that are similar in 
that they necessarily affect the practice of municipal courts. See, e.g.. SC Res. 661, para. 5 (Aug. 6, 
390) (which, in providing for an economic embargo, calls upon all states ‘‘to act strictly in accordance 
with the provisions of the present resolution notwithstanding any ccntract entered into or licence 
g-anted”’); SC Res. 662, para. 2 (Aug. 9, 1990) (calling upon all states not to recognize Iraq’s annexa- 
tion of Kuwait and “to refrain from any action. . . that might be interpreted as an indirect recogni- 
-Dn of the annexation”). Potentially more restrictive is the requirement that the measure be under- 
zken so as to maintain or restore international peace and security. In this sense, I find it particularly 
~oteworthy that the Security Council in its resolution calling upon states to collect information regard- 
ag possible claims thought it important to reaffirm the goal of the international community of main- 
maining international peace and security by seeking to resolve international disputes and conflicts 
zarough peaceful means. 
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Council calls upon all states to take appropriate measures so as to enable their 
municipal courts to deny assertions of sovereign immunity from adjudication or 
execution in actions against Iraq, its agencies or its controlled entities for claims 
arising out of or relating to the invasion or illegal occupation of Kuwait. Such a 
resolution would open the courts of the world. Very quickly, it would unleash, not 
divisions of soldiers, but thousands of claimants. These claimants would. include 
guest workers from Egypt and the Philippines, corporations from Europe and 
North America, and, of course, Kuwait and its citizens. The amounts claimed 
would be staggering.” They would mount each day Iraq remained in Kuwait and 
be enforceable wherever Iraqi assets could be found. Obviously, there are many 
possible variations upon such a resolution.® That the lawyer’s skill need be 
brought to ‘the difficult task of drafting, however, does not negate the central 
point; namely, that by perpetuating this dispute as one between states, the commu- 
nity does a disservice to the growing transnational strength of the rule of law. 

A rule-of-law approach reduces much of the rationale of those who favor war. 
Their conviction that force should be used may reflect any of three assumptions: 
first, that the destruction of Kuwait must not be permitted to continue; second, 
that at some point the embargo will fail and Hussein will win; and third, that 
Hussein and his military apparatus cannot be allowed to survive. As to the first 
point, it is true that stripping Iraq of its legal immunity will not force it to pull out 
of Kuwait immediately. The key cost of a rule-of-law strategy, and of all the 
diplomatic initiatives thus far, is time—time during which many Kuwaitis will 
remain exiled or oppressed by Iraq. Yet war also entails great, if not greater, 
human suffering. 

As to the second point, long after the embargo ends, the rule of law will con- 
_ tinue to be effective.’ If Iraq somehow were to remain in Kuwait, Kuwaiti oil 

shipped abroad would be seized and returned to its owner, Kuwait. If oil from 
Iraq were shipped abroad, it would be attached to satisfy judgments against Iraq. 

As to the last point, although a rule-of-law approach will leave Iraq’s military 
intact, the army will be decaying and useless because it cannot sustain itself inde- 
pendently of the outside world. Under a rule-of-law approach, every spare part 
bought by Iraq and loaded in Rotterdam after the embargo will be attached by a 
claimant holding a judgment against Iraq and its military. Consequently, the oft- 
stated nightmare of Iraq withdrawing from Kuwait with its military intact dissi- 


7 Egyptian officials, for example. estimate the loss of wages by the more than one million expatriate 
Egyptian workers to be $1.1 billion per year. Kifner, Gulf Price Tag for Egypt: $2 Billion Loss to Economy, 
N.Y. Times, Sept. 4, 1990, at A10, col. 5. 

8 The resolution, for example, could order the pooling of all currently frozen and future attached 
assets and direct all actions to enforce municipal judgments to a central body. Moreover, that adminis- 
tering body could be directed to give priority to, for example, judgments for human rights violations. 

? An economic embargo weakens in part the rule-of-law approach suggested in the text. Judgments 
can be rendered and frozen assets used to satisfy such judgments while an embargo is in place; but ifa 
comprehensive embargo is effective, new Iraqi assets will not appear outside Iraq. On the other hand, 
if the embargo develops leaks, the rule-of-law approach potentially will have new assets to draw upon 
and may be able to seal the leaks effectively. In this sense, satisfaction of some judgments will need to 
await the end of the embargo. The complex interface between the embargo approach and the rule-of- 
law approach reflects the fact that the embargo is an aggregate approach that operates internationally, 
while the rule of law is a decentralized approach that operates transnationally. One line of inquiry 
would be the circumstances in which a rule-of-law approach, both in an economic sense and in terms of 
fairness, would be preferable to an embargo approach. The embargo, for example, can injure the 
implementing group as much as the target state or, as in the present case, may hit specific members of 
the implementing group particularly hard. 
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paces. Rather, when Iraq withdraws, mountains of debt will remain and Iraq will © 
aprreciate the waste of that army and the use to which it was put. 

4,side from the fact that states may be chary of eroding the concept of immu- 
nit, even if only in the case of Security Council action, the main danger to the 
community of a rule-of-law approach is loss of control. Once instituted, the claims 
wi_ amass quickly and the threat to Iraq will be credible because control of the 
process to a significant degree will have moved to the claimants and the courts 
involved. The question thus becomes: Is it in the community’s interest to hobble 
the people of Iraq for years with the consequences of Hussein’s megalomania? In 
pert, the question relates to the appropriateness of collective guilt. In part, the 
quzstion reflects the need of any debtor to consolidate and schedule service of the 
debt. The answer to this problem lies in the retention of some control by the 
Security Council so that at a later date it can devise such mechanisms as it believes 
ap>ropriate to govern and oversee the orderly satisfaction of judgments 
against Iraq. 

A rule-of-law approach is not without costs or risks, but ultimately one must ask 
if¥ is not preferable to war. If armed force is used to liberate Kuwait, there will be 
beth great human suffering and material loss. The oil-producing capabilities of 
Kuwait and Iraq may be devastated, disrupting the world economy. Similarly, the 
p=litical and economic structure of the Middle East could be unsettled in unfore- 
sezable ways. In contrast, unleashing the rule of law will not result in such waste. 
Moreover, since Iraqi industry would be left undamaged, its production after the 
embargo ends will be available to satisfy Iraq’s debt to all those damaged by the 
invasion. In this way, true meaning could be given to the adage that aggression 
ches not pay. 


Davin D. CARON* 


CONSTITUTIONAL CONTROL OF MILITARY ACTIONS: 
A COMPARATIVE DIMENSION 


Throughout history, decisions to go to war have been made by a handful of 
i-dividuals in powerful positions. American constitutionalists from James 
l.adison’s day through our own have tried to establish a better system of deciding 
for war, by shifting the locus of responsibility from one person to a broadly repre- 
sentative group. The Persian Gulf crisis has shown all toc vividly what dangers lie 
ix: the persistence of processes that put awesome amounis of force at the disposi- 
tion of single individuals, and how much is at stake in developing and nurturing 
structures of deliberation and accountability. 

Two sorts of legal and institutional safeguards can help ensure that any decision 
leading to combat is made as carefully and wisely as possible. First is the safeguard 
cf political control within states, as established in constitutional law or otherwise. 
Within the United States, for example, the prerogatives of Congress to decide on 
war are embodied in the Constitution and affirmed in the War Powers Resolution; 


* Visiting Professor of International Law, Cornell University. 

! In addition are the military rules of engagement that seek to mitigate the risk of inadvertent 
triggering of hostilities. See, e.g., U.S. Must Get Saudi Permission in Most Cases to Fire on Iragi Jets, N.Y. 
“imes, Sept. 10, 1990, at A11, col. 1. 
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other constitutional democracies have their own variants for ensuring civilian 
control over comparable decisions. The second is the safeguard ọf concurrence of 
the international community through the United Nations Secufity Council, which 
enjoys primary responsibility for the maintenance of international peace and secu- 
rity. Whether these two forms of safeguards should operate in parallel in the 
Persian Gulf case is an issue that others have addressed; my own concern here is 
with internal constitutional or quasi-constitutional controls. 

The purpose of this essay is to examine some aspects of the legal framework for 
military activity in the internal law of some of the world’s most powerful states. 
The international community has a major stake in the constitutional evolution of 
member states as regards the authority to decide to go to war. That stake—or 
those interests, since they are plural (and hold some possibility for contradiction) 
—can be identified as follows: 


(1) to strengthen trends toward constitutionalism generally, by which I 
mean the concept of governance based on law; 


(2) to strengthen trends toward civilian control over military forces; 


(3) to support the adoption of constitutional safeguards governing war 
powers, so as to reduce the possibility of international conflict; 


(4) to ensure that states are in a position to fulfill their responsibilities 
under international treaties, including those concerning collective defense 
and collective security; 


(5) to ensure that decisions concerning the use of force within an in- 
ternational system of collective security are made on a rational and responsi- 
ble basis. 


In recent years the international interest in the internal political organization of 
states has become more explicit than ever before, as illustrated by developments in 
human rights law toward consolidating guarantees of free elections and the right 
to participate in government. The human rights initiatives of the Helsinki Final 
Act, which have had such momentous effects on the Soviet Union and Eastern 
Europe, have now expanded to include endorsement of representative govern- 
ment, accountability of the executive branch to the elected legislature or the 
electorate, and subordination of military forces to civilian control.* No aspect of a 
state’s domestic order could be of greater international interest than the internal 
controls over war potential. 

I have chosen the USSR, Germany and Japan for attention in this paper. These 
three states have been the principal adversaries of the United States in different 
periods of the twentieth century but are now indispensable partners in building a 
secure world order. For several reasons, the legal and institutional framework that 
shapes or constrains their participation in military activity is of special interest. As 
a major military power and a permanent member of the UN Security Council, the 
USSR is in a position to exert considerable influence over the legal framework for 
collective security. In the last few years, Soviet leaders have spoken out for the 


? See the Agata essays by Franck & Patel, UN Police Action in Lieu of War: “The Old Order Changeth,” 
supra p. 63, and Glennon, The Constitution and Chapter VII of the United Nations Charter, supra p. 74. 

-3 See, e.g., Conference on Security and Co-operation in Europe: Document of the Copenhagen 
Meeting of the Conference on the Human Dimension (June 29, 1990), 29 ILM 1305, 1308 (1990) 
[hereinafter Copenhagen Document]. 

* Id., paras. 5.2, 5.6. 
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primacy of law in both the domestic and the internaticnal policies of states.* 
Germany and Japan, while not permanent members of the Security Council, are 
major powers in virtually every respect. Both are prevented by the constitutions 
acopted in the aftermath of World War II from engaging in war or even from 
mzintaining forces with the potential for offensive war, and both have cited these 
ccastitutional restrictions as inhibiting their ability to contribute to the multina- 
tional force in the gulf.® The Soviet Union and Germany, moreover, are in the 
throes of major political and constitutional reorganizations stemming from the 
disintegration of the Soviet empire (domestically and internationally) and the 
absorption of the former German Democratic Republic into the Federal Republic 
o` Germany. In all three cases, proposals for significant constitutional change with 
respect to war powers have been under active debate during the Persian Gulf 
. crsis. The brief treatment below will show a fading superpower groping toward 
structures that might help subordinate the military to civil authorities, and two 
omer major powers whose constitutional renunciation of militarism may be under 
some strain from pressures exacerbated by the gulf crisis. 


THE USSR 


In this period of profound political change in the Soviet Union, an outsider 
approaches questions of constitutional reform with trepidation. The continued 
existence of the Union in anything like its present form is very much in doubt.” 
Together with the renegotiation of relations between the center and constituent 
farts, a massive political reorganization has been taking place at the national level. 
“The Communist Party has lost the leading role that had been enshrined for it in 
the Soviet Constitution. A legislative branch with real decision-making responsibil- 
ity has taken the place of the former rubber-stamp parliament, and at least some of 
its members have been chosen through contested elections. The office of the 
presidency has been given strong executive powers and emergency authority; yet 
popular dissatisfaction with how those powers have or have not been exercised is 
acute, and further reallocation is inevitable. 

With these massive transformations in progress, no one issue of governmental 
authority or constitutional reform can be considered in isolation from any other. 
The treatment of war powers is inextricably linked with numerous other ques- 
vons, including unprecedented demands by the people for accountability from 
zeir leaders, the first stirrings toward a political culture of pluralism and popular 


5 President Gorbachev made this point in his speech to the UN General Assembly in December 
1988. 43 UN GAOR (72d plen. mtg.) at 2, UN Doc. A/43/PV.72 (1988). 
As the leading Soviet scholar of international law has said: 


Beyond doubt a State in which democracy and legality predominate and respect for human rights 
is ensured can be expected to respect international law in the international arena more than a 
State in which arbitrariness predominates. Therefore, the existence of the greatest possible num- 
ber of rule-of-law States which can set the tone of international life is an important prerequisite 
for the primacy of international law in politics. 


Tunkin, On the Primacy of International Law in Politics, in PERESTROIKA AND INTERNATIONAL Law 5, 9 
CW. E. Butler ed. 1990). 

6 See infra text at notes 43-51. 

7 Among the possibilities are disintegration into separate states corresponding to the existing union 
~epublics; a splitting off of some, but not all, of the republics; recombination of groups of republics into 
aew federal or confederal structures; or fragmentation into smaller units. 
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sovereignty, and the emergence of mechanisms for parliamentary oversight of 
executive activities. 

Whatever the outcome of the reallocation of governmental powers, the military 
complex with formidable war-making capacity will not disappear. The political 
and constitutional reform is going on simultaneously with a thoroughgoing reas- 
sessment of the role of the military in domestic and foreign policy,’ and it hardly 
seems likely that the military will emerge untouched by the clamor for fundamen- 
tal structural changes that has overwhelmed every other aspect of Soviet life. 
Indeed, a significant result of the policy of glasnost has been the strong repudiation 
of past Soviet military policies, coupled with demands for constitutional safe- 
guards against recurrences. Soviet governmental leaders, as well as scholars, have 
joined in condemning the interventions in Afghanistan, Czechoslovakia and Hun- 
gary as unlawful,’ and it has been noted that the “antidemocratic, secret proce- 
dures” that produced these decisions contributed to serious breaches of the most 
important principles of international law.'® In a landmark resolution adopted in 
December of 1989, the Congress of People’s Deputies stated that “‘the decision on 
the introduction of Soviet troops into Afghanistan in 1979. . . deserves moral 
and political condemnation’’;!! the resolution further instructed the Constitu- 
tional Gommission that is now preparing the draft of a new Soviet constitution to 
“spell out the basic principles of making decisions on the use of contingents of the 
USSR Armed Forces,” with the apparent objective of providing constitutional 
guarantees against the illegitimate use of force.'* It is therefore timely to consider 
what the constitutional reform process might mean for Soviet war powers, not 
only to be able to understand the internal decision-making processes of a long- 
term adversary, but possibly even to influence them, at a time when Soviet elites 
seem to be looking westward for ideas and approbation. 

As for the first interest identified at the outset of this paper, many Western 
initiatives have aimed for a long time at strengthening trends within the Soviet 
Union toward governance based on the rule of law. The Helsinki process, which 
has long attempted to cultivate legal structures for the enforcement of human 
rights, has underscored ‘‘the duty of the government and public authorities to 
comply with the constitution and to act in a manner consistent with law.”!? The 
Soviet Union has endorsed the concept and even given it a Russian name—pravo- 
voe gosudarstvo—which lacks a precise English equivalent'* but is sometimes ren- 


8 See generally Fane, The Demilitarization of the Soviet Union, WASH. Q., Spring 1990, at 5. 

? Ina speech to the Supreme Soviet, Foreign Minister Eduard Shevardnadze acknowledged that the 
Afghanistan invasion violated both domestic and international law. See Moscow Says Afghan Role Was 
Illegal and Immoral; Admits Breaking Arms Pact, N.Y. Times, Oct. 24, 1989, at Al, col. 6; see also 
Vereshchetin & Mullerson, International Law in an Interdependent World, 28 COLUM. J. TRANSNAT’L L. 
291, 297 (1990); Punzhin, Vuod sovetskikh voisk v Afganistan: mezhdunarodno-pravovye problemy (The 
Introduction of Soviet Troops into Afghanistan: International Legal Problems), SovETSKOE Gosu- 
DARSTVO I PRAVO [Sov. Gos. & Pravo], No. 5, 1990, at 123. 

© Vereshchetin, Danilenko & Mullerson, Konstitutsionnaya reforma v SSSR i mezhdunarodnoe pravos 
(Constitutional Reform in the USSR and International Law), Sov. Gos. & PRAVO, No. 5, 1990, at 13, 
19. 

11 See Resolution of the Congress of People’s Deputies of the USSR: On the Political Assessment of 
the Decision on the Introduction of Soviet Troops into Afghanistan in December 1979, 42 CURRENT 
Dic. Sov. Press, No. 10, 1990, at 18, translated from Izvestiia, Dec. 27, 1989, at 1, col. 3. 

12 Jd, 

13 Copenhagen Document, supra note 3, para. 5.3; see also id., para. 2. 

14 The German term Rechtsstaat could be mentioned in view of the intellectual antecedents of to- 
day’s Russian/Soviet concept in 19th-century German legal thought. See generally Beissinger, The Party 
and the Rule of Law, 28 COLUM. J. TRANSNAT’L L. 41, 47-50 (1990). 
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de-=d as “‘law-based state” or “rule-of-law state.’’® Leading Soviet thinkers in 
corstitutional law have elaborated various aspects of the concept, stressing the 
importance of constitutional and legal guarantees at all levels of the political 
stricture.'6 

£jthough writings about a Soviet rule-of-law state have generally concentrated 
om the role of courts in ensuring enforcement of human rights and in applying 
legal control to activities of the state apparatus,’” it would be a mistake to reduce 
either pravovoe gosudarstvo or constitutionalism to the sphere that might be appro- 
priate for judicial action. After all, courts have so far had little involvement in 
ersorcing the constitutional distribution of war powers in Western countries, but 
that fact does not detract from the importance those countries attach to the con- 
cept of constitutional control over war powers. Under the American system, Con- 
gress exercises control whenever it invokes its prerogatives under Article I, sec- 
tion 8 of the Constitution; and if Congress shirks its responsibility, the people 
themselves can assert constitutional control through their rights of speech, peti- 
tion, assembly and the vote. In the context of developing a Soviet law-based state, 
nonjudicial techniques for constitutional control over war powers could be of 
several kinds.’ One such technique—legislative supervision of military activity— 
can illustrate concrete steps that are already being taken in the Soviet Union in 
response to the second interest identified at the outset of this essay, that of 
strengthening trends toward civilian control over the military. 

The Soviet legislature is beginning to demand answers to the very questions that 
have long obsessed Western Sovietologists: Just how large is the Soviet military 
b.dget? How is the money being spent? Who is in charge of decisions within the 
m litary? With information may come power. Primitive forms of parliamentary 
osersight over the military have recently begun to take shape, including a legisla- 
tive committee established in 1989 known as the Defense and State Security Com- 


15 For an exposition of many of the themes that have been pursued under the rubric of pravovoe 
gaudarstvo, see id. at 43-50. See also V. N. Kudryavtsev, Towards a Socialist Rule-of-Law State, in PERES- 
TEOIKA 1989, at 109 (A. Aganbegyan ed. 1988). 

16 See, e.g, A. lakovlev, Constitutional Socialist Democracy: Dream or Peality?, 28 COLUM. J. TRANS- 
MAT'L L. 117 (1990). 

17 See, e.g., Quigley, Law Reform and the Soviet Courts, 28 COLUM. J. TRANSNAT’L L. 59 (1990). In 
relation to the point made in the text, Quigley notes that the 1987 Soviet Law on Appeals (concerning 
sits to require official action to conform to law) originally did not permit citizens to bring suits 
involving “the defense capability of the country” or “State security,” but that these limitations were 
eaminated in 1989. Id. at 61, 63. : 

18 See, e.g, U.S. CONST. Art. 1, §8, cl. 11 (war powers). 

18 A form of potential control that I have not discussed is the newly created Committee of Constitu- 
tfonal Supervision, which has the function of reviewing laws, regulations, treaties and other legal acts 
“er conformity to the Soviet Constitution. This committee may eventually become involved in areas 
~zlevant to war powers. 

Other forms of potential control include those deriving from the exercise of freedoms of expression 
and association. The right to demonstrate in public, for example, played a critical role in the mobiliza- 
zon of U.S. public opinion against the Vietnam War. Soviet laws governing demonstrations and other 
raodes of expression have been liberalized, but more could be done in such areas as regulating the use 
xf troops to keep order at demonstrations, not only to minimize the possibility of a Soviet-style Tianan- 
rien Square massacre, but also to prevent lesser forms of harassment of antimilitary demonstrators. 
For a summary and critique of recent developments in this field, see HELSINKI WATCH, TOWARDS 
HE RULE OF LAW: SOVIET LEGAL REFORM AND HUMAN RIGHTS UNDER PERESTROIKA 75-80, 84-87 
(1989); see also lakovlev, supra note 16, at 124~25. 
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mittee of the Supreme Soviet.”° Whether this committee will serve as a meaningful 
control is as yet unclear: the U.S. Attorney General has applauded its creation but 
has noted that “it is heavily dominated by members of the Soviet defense-indus- 
trial complex.’’?! The Supreme Soviet has also begun asserting itself through its 
recently acquired responsibilities to confirm the appointment of the minister of 
defense and to approve the military budget.” It will be important to strengthen 
legislative oversight over executive actions generally and over military activity in 
particular, while working on making the legislative organ into one that is truly 
responsive to the people. 

As the legislature consolidates its responsibility for oversight and supervision of 
military activities, it may become possible to develop confidence in the workability 
of new constitutional provisions concerning the role of the legislature in decisions 
to commit troops outside the Soviet Union. This prospect brings us to the third 
international interest suggested above, that of supporting the adoption of consti- 
tutional safeguards on war powers as a means of lessening risks of international 
conflict. There is, of course, a tendency in the Soviet Union for constitutional 
provisions to bear little correspondence to reality. Nonetheless, itis not impossible 
that the trends toward the creation of a rule-of-law state will lead to a climate in 
which a new constitution could be accepted as supreme law and given meaningful 
effect. It is thus perhaps worth noting, if only in passing, that Soviet constitutional 
reform has begun to touch on war powers directly. As already indicated, the 
Constitutional Review Commission has the issue on its agenda by virtue of a 
decision taken by the Congress of People’s Deputies in connection with its political 
evaluation of the Afghanistan conflict.” 

In constitutional amendments adopted in 1990, the Soviet legislature is given 
some powers concerning commitments of troops abroad, but these appear to be 
partial only. The most important are the following provisions, amending Article 
113 of the Soviet Constitution: 


[The Supreme Soviet] (13) determines basic measures in the field of de- 
fense and ensuring state security; introduces martial law or a state of emer- 
gency throughout the country; proclaims a state of war when necessary to 
fulfill international treaty commitments providing for mutual defense against 
aggression; 


(14) makes decisions on the use of contingents of the USSR Armed Forces 
when necessary to fulfill international treaty commitments for the mainte- 
nance of peace and security.* 


The limitation of both paragraphs to cases “when necessary to fulfill international 
treaty commitments” leaves open whether there is a constitutionally designated 
authority for making decisions on.the use of armed forces in other cases. It is not 
reassuring that the same constitutional act confers defense powers on the Presi- 


2° See generally Fane, supra note 8, at 9-11. The Supreme Soviet is the standing body of the Soviet 
legislature. Its members are drawn from the larger Congress of People’s Deputies. 

21! Thornburgh, The Soviet Union and the Rule of Law, FOREIGN AFF., Spring 1990, at 13, 20. Fane, 
supra note 8, at 10, points out some of its constructive activities but cautions that the parliamentary 
role in the budgetary area has hardly moved beyond rubber-stamping. 

2 Fane, supra note 8, at 9-10. 23 See supra text at notes 11-12. 

24 Law on Establishing the Post of President of the USSR and Making Changes to the USSR Consti- 
tution (Fundamental Law), 42 CURRENT Dic. Sov. PRESS, No. 14, 1990, at 20, 22, translated from 
Pravda, Mar. 16, 1990, at 1, 3. 
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de of the USSR in terms that could be given a generous interpretation at the 
ex=ense of the powers of the Supreme Soviet. Article 127.3 states in relevant part: 


[The President of the USSR] (10) coordinates the activity of state agencies 
in ensuring the country’s defense; is Supreme Commander in Chief of the 
USSR Armed Forces; 


(14) proclaims general or partial mobilization; proclaims a state of war in 
the event of an armed attack on the USSR and immediately submits this 
question for consideration by the USSR Supreme Soviet.” 


Furchermore, the USSR Council of Ministers, an executive organ, is given the 
poser “‘[to take] measures to ensure the defense of the country and state 
sec_rity.’*6 

Legal scholars in the Soviet Union have called for stronger legal mechanisms for 
thz Supreme Soviet to exercise substantive involvement in matters of national 
defense. A recent article notes that the present Constitution, even as amended 
theough 1990, does not go far enough toward ensuring that decisions concerning 
use of force would be made more democratically, by the most representative 
organs.” The article also makes proposals responsive to the fourth and fifth con- 
cerns identified at the outset, namely, the international interests in the fulfillment 
of xreaty commitments and in a viable system of collective security. The authors 
recommend constitutional guarantees that decisions taken by the Soviet Union in 
tke exercise of individual and-collective self-defense will conform to the UN 
Carter, and they propose a framework under which the Soviet Union could 
previde contingents of armed forces for participation in international peacekeep- 
img pursuant to Security Council decision.” 

in a statement that has received considerable publicity in the West, the Soviet 
leedership pledged to seek advance approval by the Supreme Soviet before com- 
miting Soviet troops to the international force in the Persian Gulf. Foreign Minis- 
te> Shevardnadze was quoted as having assured legislators: “Any use of Soviet 
traps outside the country demands a decision of the Soviet Parliament.””? There 
my be Jess to this statement than meets the eye, but it should not be dismissed as 
insgnificant either. While many in the West, including in the U.S. Congress,*° 
h=~e read it as an assurance that the Soviet Union has embraced the philosophy of 
the War Powers Resolution,” other interpretations are possible and perhaps 
mre plausible. One should not draw the inference of meaningful democratic 
c-atrol from the fact of submission of a proposal to be rubber-stamped. The real 
test of the Supreme Soviet as an organ of constitutional control will come when it 
acts as a brake on action that the leadership would otherwise take. Perhaps its very 
e stence is already beginning to serve as a brake, at least to the extent that the 


`- Id. at 21 (the law adds to the Soviet Constitution a new chapter 15.1 on the President of the USSR 
at it specifies certain of his powers in the new Article 127.3). 

= Id. at 23 (amending Article 131(4)). 

= Vereshchetin, Danilenko & Mullerson, supra note 10, at 18-19; see also Vereshchetin & Muller- 
so™, supra note 9, at 299. 

B Vereshchetin, Danilenko & Mullerson, supra note 10, at 19-20. 

= See N.Y. Times, Oct. 16, 1990, at A18, col. 1. 

= See Senators Demand Role in Approving Any Move on Iraq, N.Y. Times, Oct. 18 1990, at AI, col. 1. 

= Apparently, some Soviet spokespersons have themselves made the comparison to the War Powers 
E solution. See, e.g., War Powers Curb on Kremlin Seen, N.Y. Times, Oct. 28, 1989, at A6, col. 6; Check 
Against Afghan-Style Involvement Proposed, Reuters, Oct. 22, 1988 (LEXIS). 
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Government faces demands to justify its foreign policies publicly. In any event, 
Shevardnadze’s acknowledgment of the legitimacy of the calls for parliamentary 
involvement in war-making decisions is a step in the right direction. 

One should not underestimate the difficulties involved in attempting to culti- 
vate legal and political concepts such as constitutional control over military activ- 
ity in a culture that has historically had quite different attitudes from the West’s 
toward law in general and constitutional law in particular. Even societies with 
strong rule-of-law cultures have had problems in ensuring the applicability of law 
to matters involving armed force. But in view of the international interests 
previously identified in strengthening constitutional control over military activity, 
it is worth pursuing initiatives in this direction. The Helsinki process is one appro- 
priate forum for such initiatives, as are direct interparliamentary contacts and 
exchanges of lawyers and legal scholars with relevant expertise. 


GERMANY AND JAPAN 


Of the five international interests considered in this paper, the first three were 
principal objectives of the Allied occupations of Germany and Japan. Much has 
been written elsewhere about the intense Allied efforts to transform these states 
into demilitarized constitutional democracies.** There is no room to consider 
here how far the general objectives of constitutionalism and civilian control over 
the military have been achieved; rather, I will take as a starting point the consum- 
mation of the Allied efforts as regards constitutional control over war powers, 
embodied in the “Renunciation of War” clause of the Japanese Constitution and _ 
comparable provisions of the Basic Law (Grundgesetz) of the Federal Republic of 
Germany. Ironically, these clauses now constrain two major constitutional democ- 
racies in their contributions to the collective effort to resist the most shameless 
aggression since World War II. 

Asa historical matter, the general perception is that these constitutional restric- 
tions on military activity were imposed by the Allies with a view toward preventing 
a resurgence of the German and Japanese militarism of the first half of this cen- 
tury.°* Nonetheless, the clauses can be seen as reflecting authentic aspirations of 
the German and Japanese people then and now, despite the conditions of occupa- 
tion in the historical moment that produced the respective constitutions. Within 
the complex political dynamics of each of the two states, there have certainly been 
periodic calls for the resumption of a greater measure of sovereignty with respect 
to war power than the Allies were willing to permit in the immediate postwar 
period,®* but the basic antiwar philosophy behind the two clauses continues to 
enjoy widespread public approval. In both countries, evidence of a continuing 
preference for a constitutional commitment to pacifism can be found in the pub- 

_lic’s disenchantment with governmental proposals to enable military participation 
in the multilateral effort against Iraq, as detailed below. 


32 For a summary of the American role in the creation of the Japanese and German postwar consti- 
tutions, see Rapaczynski, Bibliographical Essay, in CONSTITUTIONALISM, DEMOCRACY, AND RIGHTS: 
THE INFLUENCE OF THE U.S. CONSTITUTION 405, 424-39 (L. Henkin & A. Rosenthal eds. 1990). 

33 See generally id. at 424-39 and sources cited therein. 

54 For a summary of some of these efforts in Japan, see Osamu Nishi, The Constitution of Japan—tts 
Past Forty Years, With Emphasis on Discussion for Its Protection and Revision, under Japan, in 8 CONSTITU- 
TIONS OF THE COUNTRIES OF THE WORLD 25 (A. Blaustein & G. Flanz eds. 1990) [hereinafter CON- 
STITUTIONS]. ` 
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ment with a nuclear superpower. In the case of Germany, while German participa- 
tion in NATO is accepted as constitutional, activities outside the NATO area are 
considered constitutionally suspect.*! A further issue in debate is whether the 
clauses can be interpreted to allow participation of German and Japanese contin- 
gents in UN peacekeeping forces or observer missions.*” 

The growth of the German and Japanese economies has led to calls for the two 
states to take on greater responsibilities for international security. Their allies in 
mutual security relationships have long urged that they should shoulder a share of 
collective defense burdens commensurate with their economic strength. Private 
companies in competition with German and Japanese companies, as well as their 
governments, complain of unfairness when Germany and Japan are seen as “‘free 
riders” on other countries’ defense budgets. Meanwhile, the two countries have 
been striving to enhance their influence in regional and international organiza- 
tions. Suggestions that they be given permanent or quasi-permanent status in the 
UN Security Council are heard more and more frequently. They have sought to 
become involved, at least symbolically, in UN activities outside their own regions, 
such as in noncombatant observer missions to monitor elections and even for 
peacekeeping. Yet each such move has to proceed cautiously, with attention to 
domestic and international concerns about remilitarization, as well as to potential 
constitutional objections. 

The Persian Gulf crisis and the end of the Cold War have focused sharp atten- 
tion on the constitutional constraints on German and Japanese participation in the 
emerging system of collective security. The German Government of Chancellor 
Helmut Kohl interpreted the Grundgesetz as prohibiting the dispatch of troops 
outside the NATO area. In lieu of troop commitments, Germany therefore 
pledged military equipment and economic assistance worth approximately $2 bil- 
lion, together with rights of access to military bases, transport, and logistical aid 
that are critical to the military supply effort.*® Chancellor Kohl pledged that once 
an all-German parliament is elected, the Government will introduce constitutional 
reforms to give itself more flexibility in the future: “We very much regret that our 
Constitution does not allow us at the present to assume our full responsibility in 
the area. . . . I hope that right after the elections we will be able to initiate a 
change in our Constitution and fully assume our share of responsibility.’’** 

The proposal to change this aspect of the Grundgesetz apparently enjoys little 
support among German voters.*° It is not clear whether the completion of Ger- 
man reunification will change the political dynamics relevant to this possible con- 
stitutional change. In due course, however, if the Grundgesetz is changed or 
replaced with a new all-German constitution, the issue may be addressed. 

As for Japan, when the Persian Gulf crisis arose, Japan’s Government inter- 
preted the constitutional provision not only as prohibiting the dispatch of Japa- 


4! See infra text at note 43. 

* See, e.g., Riedel, Rechtliche Probleme einer Beteiligung der Bundeswehr an UNO-Friedenstruppen, in 
LIBER DISCIPULORUM: FESTGABE FUR PROFESSOR DR. DIETER BLUMENWITZ 207 (G. Gornig ed. 
1989); Riedel, Deutsche als UNO-Soldaten?, 42 DIE ÖFFENTLICHE VERWALTUNG 890 (1989); Japan’s 
Chief and Rivals Agree on Plan for Civilian Gulf Force, N.Y. Times, Nov. 9, 1990, at A13, col. 3. 

48 See Germany Pledges $1.87 Billion to Aid Gulf Effort, N.Y. Times, Sept. 16, 1990, at A16, col. 3; 
Bonn, Heeding Critics in U.S., Will Provide Planes and Ships for Gulf Effort, N.Y. Times, Sept. 15, 1990, at 
A5, col. 1; Confrontation in the Gulf: Kohl Vows to Widen Role in Gulf Effort, N.Y. Times, Sept. 14, 1990, at 
All, col. 1. 

** Germany Pledges $1.87 Billion to Aid Gulf Effort, supra note 43. 

45 Kohl Vows to Widen Role in Gulf Effort, supra note 43. 


10z THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 85 


nesz combat troops to the gulf, but also as barring the contribution of mine 
swzepers or other military equipment.“ When Japan came under sharp criticism 
for offers that were perceived as merely token support for the multilateral force, 
'Pr.ne Minister Toshiki Kaifu’s Government prepared legislation aimed at per- 
mitiing contributions that had been considered barred. In an early version, this 
legislation would have created an unarmed civilian “United Nations cooperation 
forze” to provide behind-the-lines support to the multinational effort.*” This pro- 
pozal was attacked from abroad as insufficient, and in Japan as unconstitutional. 
Th2 Government flip-flopped several times on the interrelated issues of principle, 
pol cy and constitutionality. At one point Kaifu argued that previous constitu- 
ticual interpretations rejecting the use of force for collective self-defense did not 
apzly to collective security under UN auspices.*® Within ten days Kaifu changed 
his mind under growing pressure spearheaded by the opposition Socialist Party, 
anz he endorsed the view that Japan’s Constitution bars any direct participation in 
Uk security activities.*° As of the present writing, Japan has agreed to contribute 
a small contingent of unarmed civilian technicians, together with more than $4 
bilon in indirect financial support, to the multinational force and to countries 
ads ersely affected by the embargo of Iraq.” The proposals for legislative or con- 
stiutional change to enable direct military participation have been abandoned.” 

E is time for careful consideration of the international implications of the con- 
strzints that domestic constitutional law has apparently placed on the response of 
Ge-many and Japan to events in the gulf. In the first instance, of course, any 
re=nsideration of basic tenets of constitutional law is for the German and Japa- 
nese people themselves, but it would be hard to deny the interests of the interna- 
ticaal community in the outcome. Here I refer back to the fourth and fifth inter- 
national interests identified at the outset—in the fulfillment of treaty responsibili- 
ties and in rational and responsible decisions concerning the use of force in a 
col ective security system—and will take them up separately. They are indeed 
anzlytically distinct concerns, and provisions of internal constitutional law that are 
perfectly satisfactory—possibly even mandatory—for the fulfillment of treaty 
okligations may work at cross-purposes with the interest in promoting a rational 
allocation of responsibilities in a viable system of collective security. 

First, to what extent do the German and Japanese constitutional provisions 
fulall treaty responsibilities or, alternatively, impair their fulfillment? The provi- 
sions may be seen as the reflection in domestic fundamental law of international 
ur-dertakings not to permit renewal of the conditions that led to aggression. In a 
way, they are the “implementing legislation” for the renunciation of the use or 


“E See Confrontation in the Gulf: Japan Defends Aid in Mideast Effort, N.Y. Times, Sept. 14, 1990, at Al, 
co. 1. 

`= See Confrontation in the Gulf; After Silence, Japan’s Army Pushes for Armed Gulf Role, N.Y. Times, Sept. 
24. 1990, at Al, col. 4. 

“© See Mideast Tensions; Japan’s Leadership Backs Plan to Send Soldiers to ihe Gulf, N.Y. Times, Oct. 17, 
19=0, at Al, col. 1. 

~E See Mideast Tensions; Japan's Gulf Commitment Seems Endangered, N.Y. Times, Nov. 6, 1990, at A14, 
co ~l; Japanese in Disarray Over Sending Troops io Gulf, N.Y. Times, Oct. 26, 1990, at A10, col. 3. 

“ See Japan’s Chief and Rivals Agree on Plan for Civilian Gulf Force, supra note 42; Why the Japanese Find 
It 34 Difficult to Unsheath Swords, N.Y. Times, Nov. 4, 1990, at E2, col. 1. 

“ See Japanese Fear of Militarism Fuels Opposition to Sending Troops to the Gulf, N.Y. Times, Nov. 2, 
19£0, at A9, col. 2. 
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threat of force in the UN Charter and other international treaties.®* Perhaps they 

_ go farther in enshrining the principle of demilitarization than has been thought 
required of other states parties to the same treaties; but in view of the specially 
painful history of German and Japanese militarism, the international community 
may well have an interest in the domestic law of these two states—both now and 
in the future—that goes beyond merely ensuring compliance with treaty 
obligations. 

Do these constitutional provisions in any respect impair the fulfillment of Ger- 
man or Japanese treaty obligations? Probably not. Under general international 
law, states are free to demilitarize totally if they choose.” The UN system of 
collective security does not require any state to maintain an armed force.** Even 
the Cold War brand of mutual security treaty did not impose any legal obligation 
on alliance partners to act otherwise than ‘in accordance with their respective 
constitutional processes,”5® and the allies of Germany and Japan well understood 
that the postwar constitutions of these countries were intended to restrict their 
military activities. Thus, the issue is not whether Germany and Japan have vio- 
lated any international legal obligation in making such modest responses to the 
gulf crisis; rather, it is whether the current institutional system is optimally struc- 
tured for the allocation of responsibilities for international security. 

The answer to this question brings us to the fifth and final concern. To my 
mind, the greatest challenge lies in ensuring that decisions concerning the use of 
force within the international system of collective security are made on a rational 
and responsible basis. It is not necessarily irrational for two of the world’s richest 
powers to contribute to collective security through money and materials rather 
than manpower. It is not even necessarily irrational that one day Germany or 
Japan might achieve a “permanent” seat on a revamped Security Council, despite 
their professed inability to go beyond indirect contributions to collective security. 
But as we proceed to redesign the collective security system, which is now suffer- 
ing its first real test, we need to think seriously about the distribution of power and 
democratic values that will prevail in the 1990s. If certain of the great powers, for 
reasons of history or principle, are legally disabled from direct participation in 
collective security, it will be essential to devise effective structures for ensuring 
that they bear their fair share in other ways. 


CONCLUSION 
Legal and. institutional structures are as critical as military might, both for the 
successful waging of a lawful war against aggression and for the preservation of 
the values for which civilized states must be ready to go to war. We must use the 





52 Both Germany and Japan are parties to the General Treaty for Renunciation of War as an 
Instrument of National Policy (Kellogg-Briand Pact), Aug. 27, 1928, 46 Stat. 2343, TS No. 796, 94 
LNTS 57; see also Treaty of Peace with Japan, Sept. 8, 1951, 3 UST 3169, TIAS No. 2490, 136 
UNTS 45; and Declaration by Japan with Respect to the Treaty of Peace, Sept. 8, 1951, 3 UST 3306, 
TIAS No. 2490, 136 UNTS 146, 160. Germany has just renewed its antiwar commitment and under- 
taken that the prohibition will be retained in the constitution of the united Germany. See Treaty on the 
Final Settlement with Respect to Germany, Sept. 12, 1990, Art. 2, 29 ILM 1186, 1189 (1990). 

53 Cf Military and Paramilitary Activities in and against Nicaragua (Nicar. v. U.S.), 1986 IC] REP. 
14, 135, para. 269 (Judgment of June 27) (absent international undertaking, states may maintain any 
level of armaments that they choose). 

*4 See Glennon, United States Mutual Security Treaties: The Commitment Myth, 24 COLUM. J. TRANS- 
NAT'L L. 509, 525-26 (1986). 

55 Id. 
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prssent moment to reflect on the legal and institutional structures that will best 
serve the rule of law, in war as well as in peace; and if the peacetime luxury of time 
fo~reflection has disappeared by the time this essay is printed, military exigencies 
wil intensify, rather than obviate, the need for this inquiry. 


LORI FISLER DAMROSCH* 


PRISONERS OF WAR, CIVILIANS AND DIPLOMATS 
IN THE GULF CRISIS 


Out of the long catalog of international law issues pertaining to prisoners of 
was, civilians and diplomats currently affected by the Persian Gulf crisis, I have 
se ected for brief discussion a few that merit special attention. 


I. KUWAITI PRISONERS OF WAR 


- The armed conflict between Iraq and Kuwait and the occupation of Kuwait 
here triggered the applicability of the four Geneva Conventions for the Protec- 
tion of Victims of War to the war between Iraq and Kuwait.’ Captured members 
of she Kuwaiti armed forces are prisoners of war under the third Geneva Con- 
vention.” 

Presumably on the ground that it regards Kuwait as a part of its territory, Iraq 
hz: refused to account for these Kuwaiti POWs, in manifest violation of the latter 
Convention.® They have even been denied the right to oniy their families imme- 
distely upon capture (to. mail the so-called apur cards).* They have also been 
denied rights to correspondence,’ relief shipments, and, above all, the protection 
of the International Committee of the Red Cross (ICRC) since no protecting 
powers have been named.” 

As a result, nobody really knows either how many members of the Kuwaiti 
mi itary have been captured or what their fate has been. The international com- 
ees s silence about these “disappeared” Kuwaitis—even the Security Council 

+ not mentioned the third Geneva Convention—is deplorable. 

A historical analogy might be of interest. When Nazi Germany occupied Poland 

_ in 1939, it captured about half a million Polish POWs. Despite the fact that. it 


= Of the Board of Editors. The author thanks Sarah Osborn, Daniel Penn and Pranav Trivedi of the 
Cs umbia Law School for their research assistance and Louis Henkin and Gerald L. Neuman for their 
thcughtful comments. 

+ Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 
the Field, Aug. 12, 1949, Art. 2, 6 UST 3114, TIAS No. 3362, 75 UNTS 31; Convention for the 
A telioration of the Condition of the Wounded, Sick, and Shipwrecked Members of Armed Forces at 
Sez, Aug. 12, 1949, Art. 2,6 UST 3217, TIAS No. 3363, 75 UNTS 85; Convention Relative to the 
T-2atment of Prisoners of War, Aug. 12, 1949, Art. 2,6 UST 3316, TIAS No. 3364, 75 UNTS 135 
[hereinafter Geneva Convention No. III]; Convention Relative to the Protection of Civilian Persons in 
T me of War, Aug. 12, 1949, Art. 2, 6 UST 3516, TIAS No. 3365, 75 UNTS 287 [hereinafter 
Geneva Convention No. IV]. Iraq and Kuwait are both parties to the Conventions. 

= Geneva Convention No. HI, supra note 1, Art. 4. 

=Id., Arts. 12, 70, 122-25. ~.  *Id, Art. 70. 

© ld, Art. 71, ê Id., Art. 72. 


® Id., Art. 10. 
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dissolved the Polish state, during the first few months after the invasion, Germany 
provided the ICRC with lists of POWs and even allowed it to visit POW camps. 

Early in 1940, however, Germany stretched the theory of the disappearance of 
the Polish state to more extreme limits. It started denying POW status to captured 
members of the Polish armed forces and stopped sending lists of them to the 
ICRC. Most of the Polish. POWs were transferred to labor camps to assist in the 
German war effort, in clear violation of the 1929 Geneva POW Convention.® By 
1942, their number fell to about 55,000. l 

Sweden, as the protecting power, accepted the fait accompli. The ICRC, for its part, 
did not challenge this fait accompli because, as Professor Favez explains, it feared that 
by invoking the POW status of citizens of the “disappeared states,” it might jeopard- 
ize the delivery of relief supplies and the possibility of occasional ICRC visits to places 
of detention.? Are we not repeating past mistakes by our silence? 


Il. CIVILIANS IN KUWAIT 


The nationals of Kuwait are “protected persons” under the fourth Geneva 
Convention.’° The Security Council has repeatedly called upon Iraq to respect 
that Convention," but Iraq has rejected any role for the ICRC in the current 
conflict, which impelled the President of the ICRC to issue a rare public rebuke of 
a state.'? The ICRC delegation in Iraq is restricted to dealing with Iran-Iraq POW 
exchanges. Regrettably, there is no ICRC presence in Kuwait. Can anything be 
done to strengthen the role of the ICRC in the gulf crisis? 

No matter how Iraq characterizes the invasion, including by rejecting the status 
of belligerent occupation, Article 47 of the fourth Geneva Convention provides 
that protected persons may not be deprived of their benefits under the Conven- 
tion by any change introduced into the institutions or the government of an 
occupied country, as a result of its occupation or annexation.'® Moreover, in its 
resolutions the Security. Council has rejected the legality of the “merger” of 
Kuwait and Iraq!‘ and insisted “that the Fourth Geneva Convention applies to 
Kuwait.” : 

Regarding the sacking of Kuwait, it should be noted that “extensive destruction 
and appropriation of property, not justified by military necessity and carried ou 
unlawfully and wantonly,” constitutes a grave breach of the fourth Geneva Con- 
vention.’® This is only one of many continuing grave breaches of that Convention 
by Iraq, including deportations from Kuwait."? 

The Convention permits universal criminal jurisdiction to > be exercised by every 
state party with regard to such violations.’* Therefore, every party has both the 


8 (Geneva) Convention Relative to the Treatment of Prisoners of War, opened for signature July 27, 
1929, 47 Stat. 2021 (pt. 2), TS No. 846, 2 Bevans 932. 
° J.-C. FAVEZ, UNE MISSION IMPOSSIBLE? 213-15 (1988). 
ae Geneva Convention No. IV, supra note 1, Art. 4. See also Meron, Protected Persons under the Fourth 
Geneva Convention, in THE FUTURE OF HUMAN RIGHTS IN A CHANGING WORLD, ESSAYS IN HONOUR 
OF TORKEL OPSAHL (A. Eide ed., forthcoming). 
" See, e.g., SC Res. 666 (Sept. 13, 1990), 670 (Sept. 25, 1990), 674 (Oct. 29, 1990). 
12 N.Y. Times, Sept. 9, 1990, §1, at 13, col. 1. See also ICRC Press Release No. 1657 (Dec. 14, 1990). 
18 Geneva Convention No. IV, supra note 1. 
14 SC Res. 662 (Aug. 9, 1990). See also SC Res. 664 (Aug. 18, 1990) and 670, supra note 11. 
15 SC Res. 674, supra note 11, fifth preambular paragraph. 
16 Geneva Convention No. IV, supra note 1, Art. 147. 
-17 See SC Res. 670 and 674, supra note 11, third preambular paragraphs. 
18 Geneva Convention No. IV, supra note 1, Art. 146. 
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rignt and the obligation to prosecute or to extradite for purposes of prosecution 
persons who have committed grave breaches or who have ordered them to be 
ccmmitted.'? The Geneva Conventions neither contemplate nor exclude the pos- 
sib lity of establishing an international criminal tribunal”? of the Nuremberg type. 

Nevertheless, Security Council Resolution 674, of October 29, 1990, appears 
to 2nvisage a collective exercise of criminal jurisdiction. States are invited to col- 
late, and to supply to the Security Council, substantiated information on grave 
breaches by Iraq of the fourth Geneva Convention.”! To be sure, there is consider- 
ake overlapping between the grave breaches of the Geneva Conventions and 
traditional war crimes under general or customary international law.”” 

Finally, the pillage and other violations of international law may generate claims 
for war reparations. Security Council Resolution 674 “‘remind[ed] Iraq that 
under international Jaw it is liable for any loss, damage or injury arising in regard 
to Xuwait and third States, and their nationals and corporations, as a result of the 
insasion and illegal occupation of Kuwait by Iraq.” 


III. U.S. NATIONALS IN IRAQI HANDS 


‘The legal status of the U.S. nationals who were in Kuwait at the time of the 
iniasion is different from that of those in Iraq. In occupied Kuwait, the citizens of 
the United States are “protected persons” under the fourth Geneva Conven- 
tion. Iraq, however, has chosen to disregard its obligations under that Conven- 
tion and to deny U.S. citizens their corresponding rights. 

Notwithstanding the armed conflict between Iraq and Kuwait and the tense 
relations between the United States and Iraq, the U.S. citizens who were in Iraq at 
the time of the invasion have the status of citizens of a neutral state whose govern- 
mant maintains normal diplomatic relations with Iraq.” They do not qualify, 
therefore, for the relevant and focused protections conferred by the fourth Ge- 
neva Convention. However, even a relatively limited armed confrontation be- 
tween U.S. and Iraqi troops could trigger the applicability of the Geneva Conven- 
tions and thus entitle U.S. citizens in Iraq to the status of protected persons.”° As 
pe-sons within the territory of Iraq, they benefit from the protection of the Inter- 


1' Id. 

37 The ICRC Commentary on Article 146(2) of Geneva Convention No. IV states that “this para- 
graph does not exclude handing over the accused to an international criminal court whose competence 
has been recognized by the Contracting Parties. On that point, the Diplomatic Conference specially 
wimied to reserve the future position and not to raise obstacles to the progress of international law.” 
COMMENTARY ON THE GENEVA CONVENTIONS OF 12 AUGUST 1949: GENEVA CONVENTION RELA- 
‘TELE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR 593 (O. Uhler & H. Coursier eds. 
1¢458) (footnote omitted) [hereinafter COMMENTARY]. 

= SC Res. 674, supra note 11, para. 2. 

= Compare Geneva Convention No. IV, supra note 1, Art. 147, with Agreement for the Prosecution 
arc Punishment of the Major War Criminals of the European Axis (Nuremberg Charter), Aug. 8, 
16-5, Art. 6(b), 59 Stat. 1544, 82 UNTS 279. See also United States v. von Leeb (“The High Com- 
mand Case’”’), 11 TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER 
CONTROL COUNCIL LAW No. 10, at 462 (1948); T. MERON, HUMAN RIGHTS AND HUMANITARIAN 
N=RMsS AS CUSTOMARY LAw 39-40 (1989). 

t SC Res. 674, supra note 11, para. 8. 

2- Geneva Convention No. IV, supra note 1, Art. 4. See also COMMENTARY, supra note 20, at 46. 
U.S. nationals in Iraq benefit from part II of Geneva Convention No. IV, which “cover[s] the whole of 
th=populations of the countries in conflict,” whatever their nationality. 

2* COMMENTARY, supra note 20, at 46, 49. 

?* Geneva Convention No. IV, supra note 1, Art. 2. See also COMMENTARY, supra note 20, at 20-21. 
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national Covenant on Civil and Political Rights (Political Covenant)*” (which is 
also binding on Iraq in Kuwaiti territory”). Not being subject to the principle of 
reciprocity, the Covenant applies even to nationals of nonparties. 

Are there any norms under the Geneva Conventions that protect individuals in 
the gray zone between peace and war? Iraq, as a belligerent occupier of Kuwait, 
has treated nationals of neutral states in Iraqi territory as, in effect, enemy aliens 
rather than as neutrals; ideally, such persons should benefit from the protection of 
the fourth Geneva Convention. These protections include prohibitions on using 
protected persons to render certain points immune from military operations”? and 
on “‘set[ting] up places of internment in areas particularly exposed to the dangers 
of war.”?? Alas, the text of the Convention does not appear to extend its protec- 
tions to such persons.*! Perhaps in recognition of this deficiency and to accord the 
nationals of third states some of the rights of “protected persons,” the Security 
Council, acting under chapter VII of the United Nations Charter, demanded 

“that Iraq take no action to jeopardize the safety, security or health” of nationals 
of third states in both Iraq and Kuwait.*” 

Does the strict requirement of an actual armed conflict or the severance of 
diplomatic relations as a trigger for the protection of the fourth Geneva Conven- 
tion make sense when civilians are in need of both diplomatic-consular access and 
the specific protections stated in that Convention? 

The detention of U.S. citizens in Iraq and especially their use as shields consti- 
tute continuing violations of many of the norms embodied in the Political Cove- 
nant, such as liberty and security of person; freedom of movement; the rights to 
family, home, correspondence and due process of law; and, perhaps, the prohibi- 
tion of cruel, inhuman or degrading treatment. Indeed, if the European Court’s 
Soering judgment’ suggests that the “death row phenomenon” constitutes cruel 
and inhuman treatment under the European Convention on Human Rights,** 
cannot the same be said, in many circumstances, under the Political Covenant of 
hostages who are used as shields? 

Iraq has not even bothered to invoke the emergency clause, Article 4 of the 
Political Covenant, which further signifies its total disrespect for its obligations 
under the Covenant.” In any event, that clause could never justify endangering 


lives or exposing persons to cruel or inhuman treatment.*° 


IV. EMBARGO AND THE FOURTH GENEVA CONVENTION 


The relationship between the measures ordered by the Security Council and the 
fourth Geneva Convention merits consideration. Under Article 23 of that Con- 


27 Dec. 16, 1966, 999 UNTS 171. 

*8 On the applicability ratione loci of the Covenant, see T. MERON, HUMAN RIGHTS LAW-MAKING IN 
THE UNITED NATIONS 106-09 (1986). 

29 Geneva Convention No. IV, supra note 1, Art. 28. See also Art. 34. The prohibition on the use of 
civilians to shield military objectives from attack is stated also in the Protocol Additional to the Geneva 
Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed 
Conflicts (Protocol 1), Art. 51(7), opened for signature Dec. 12, 1977, 1125 UNTS 3. Iraq is nota party 
to this Protocol. 

5° Geneva Convention No. IV, supra note 1, Art. 83. See also Arts. 35, 41, 42. 

5} See supra text at note 25. 

32 SC Res. 664, supra note 14, para. 2. 

33 Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989). For discussion and analysis of the 
case, see Lillich, The Soering Case, infra p. 128. 

34 Opened for signature Nov. 4, 1950, 213 UNTS 221. 

35 Information provided by the UN Secretariat (Nov. 23, 1990). 

°° Political Covenant, supra note 27, Art. 4. 
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vertion, each contracting state, whether or not a party to the conflict, must allow 
fre2 passage of medical supplies intended only for civilians. Free passage of essen- 
tial foodstuffs must be allowed for children under fifteen, expectant mothers and 
“rraternity cases.” 

although the United States is bound by the Geneva Convention, its intercep- 
tica policy was initially more restrictive than the Convention permits.°” There 
we-e also some differences between the standards in the Convention and those set 
by Security Council Resolution 661.°* It would be unconscionable if, despite its 
pcvers under Articles 25 and 103 of the Charter, the Security Council deliber- 
ately adopted rules falling below the humanitarian standards of the Geneva Con- 
ventions. Any fair interpretation of Security Council resolutions should avoid 
such a result.*? Fortunately, Resolution 666 to a large extent has aligned the UN 
in:2rdiction policy with the fourth Geneva Convention.*© The Security Council 
has also established an appropriate mechanism to authorize the supply of food- 
staffs to Iraq and Kuwait.*! 


V. DIPLOMATS IN KUWAIT 


Although the Vienna Conventions on Diplomatic** and Consular Relations*® do 
no. address such questions, in a simple case of military occupation, Iraq could 
probably invoke diplomatic precedent and practice,** especially from the First and 
Second World Wars, to require the closing of foreign embassies in Kuwait. After a 
rezsonable period of time, refusal to close an embassy could result in the loss of 
diplomatic immunity. The British military manual, which was edited by Professor 
Hersch Lauterpacht, provides that if a state occupies another state, diplomatic 
agents accredited to the occupied state must be allowed to withdraw unmolested 
“end may, if necessary, be compelled to withdraw to the State which they repre- 
sent.” 4* The manual further states that diplomatic practice recognizes that the 


* See, e.g., Transcript of the President’s [George Bush] Address to Joint Session of Congress, N.Y. Times, 
Sez. 12, 1990, at A20, col. 2. 

* See SC Res. 661 (Aug. 6, 1990), paras. 3(c), 4, allowing for the importation of supplies “intended 
strictly for medical purposes, and, in humanitarian circumstances, [of] foodstuffs.” This language 
trecks that of Security Council Resolution 253 (1968), Art. 3(, which exempted from sanctions 
aga nst Rhodesia supplies intended strictly for medical purposes. . . and, in special humanitarian 
circumstances, foodstuffs.” SC Res. 253 (May 29, 1968), reprinted in 3 A. LOWENFELD, TRADE CON- 
TEOL FOR POLITICAL ENDS, at DS-604 (1983). See also [U.S.] Exec. Order No. 11,419, sec. 1(d), 33 
Fec. Reg. 10,837 (1968), reprinted in A. LOWENFELD, supra, at DS-573. 

An interesting case of an inadvertent conflict with Article 118 of Geneva Convention No. III, 
suya note 1 (which requires that “{p]risoners of war shall be released and repatriated without delay 
after the cessation of hostilities”), was triggered by Security Council Resolution 598 (July 20, 1987) 
corcerning the situation between Iran and Iraq. Because the resolution referred to the repatriation of 
POWs “in accordance with the Third Geneva Convention” in the third operative paragraph, which 
fo bwed provisions in which other actions were listed, some states argued that repatriation must await 
th= completion of the actions first listed by the Security Council. 

* Resolution 666 refers to “such categories of persons who might suffer specially, such as children 
urder 15 years of age, expectant mothers, maternity cases, the sick and the elderly.” SC Res. 666, 
sudra note 11, para. 4. 

+ SC Res. 661, supra note 38, para. 6; SC Res. 666, supra note 11, paras. 1, 5-6. 

= Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 UST 3227, TIAS No. 7502, 500 
U*TS 95. 

B Vienna Convention on Consular Relations, Apr. 24, 1963, 21 UST 77, TIAS No. 6820, 596 
U~TS 261. 

S M. GREENSPAN, THE MODERN LAW OF LAND WARFARE 580-81 (1959). 

© War OFFICE, THE LAW OF WAR ON LAND, BEING PART III OF THE MANUAL OF MILITARY Law 
165, sec. 688 (1958). 
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occupying power may cancel the exequaturs of neutral consuls and cease to recog- 
nize them as such.*® 

What makes the Kuwaiti case different, however, is that the Iraqi proclamation 
of a “comprehensive and eternal merger” with Kuwait was declared null and void 
by Security Council Resolution 662,*’ and that the Council called upon all states to 
refrain from any action that might be interpreted as indirect recognition of the 
annexation." Subsequently, by Resolution 664, the Security Council demanded 
that the Government of Iraq rescind its orders for the closure of diplomatic and 
consular missions in Kuwait and the withdrawal of the immunity of their person- 
nel, and that it grant consular officials immediate and continuing access to nation- 
als of third states in Kuwait and Iraq.*® Moreover, by Resolution 667, the Security 
Council demanded that Iraq fully comply with its obligations under the Vienna 
Conventions “‘and take no action to hinder the diplomatic and consular missions in 
the performance of their functions, including access to their nationals and the 
protection of their person and interests.’’®° 

Iraq’s obligations to comply with the Vienna Conventions and not to hinder 
diplomatic and consular missions in the performance of their functions, including 
access to their nationals, were reiterated in Security Council Resolution 674 of 
October 29, 1990. This resolution also demanded that Iraq rescind its order 
closing the missions and withdrawing the immunity of their personnel, and that it 
ensure the availability of food, water and basic services necessary for the well-be- 
ing of the diplomatic and consular personnel in Kuwait’! 

Given its broad decision-making authority when acting under chapter VII of 
the UN Charter and the binding nature of its decisions, the Security Council has 
created a lex specialis for foreign embassies in Kuwait that imparts continuing legal 
effect to the principal protective norms of the Vienna Conventions. In conse- 
quence, the United States is acting within its rights in refusing to close the U.S. 
Embassy or withdraw its personnel, and Iraq is prohibited from violating the 
physical integrity of the U.S. diplomatic personnel or the premises of the embassy. 


VI. CONCLUDING REMARKS 


Iraq is not the only state guilty of grave breaches of international humanitarian 
law. The widespread disrespect for the norms of humanitarian law, exemplified 
by the actions of the Government of Iraq, may well have the unfortunate effect of 
lowering the expectations of future compliance with those norms. 

There is a certain paradox here. The gulf crisis has been marked not only by the 
blatant rejection of international law by Iraq, but also by an unusual focus on 
international law by the international community and the revival of a collective 
security system based on the UN Charter. It is still too early to predict whether the 
law will emerge from this crisis weakened by Iraq’s contemptuous disregard for 
humanitarian norms or strengthened by the robust language of the Security 
Council in upholding, and ideally extending, those norms. 


THEODOR MERON*® 


48 Id., sec. 689. 

47 SC Res. 662, supra note 14, para. 1; see also SC Res. 661, supra note 38, para. 1. 

8 SC Res. 662, supra note 14, para. 2. *® SC Res. 664, supra note 14, paras. 1, 3. 

5° SC Res. 567, paras. 3-4 (Sept. 16, 1990). 51 SC Res. 674, supra note 11, paras. 6-7. 

* Of the Board of Editors. This paper is based on an informal talk given to the Board of Editors of 
this Journal on November 1, 1990. It does not take account of later developments. I am grateful to 
Prof. Andreas F. Lowenfeld and Mr. J. Ashley Roach for their helpful comments on an earlier draft. 


EDITORIAL COMMENTS 


COMMON RIGHTS OF MANKIND IN GENTILI, GROTIUS AND SUAREZ 


=tudents of the concept of erga omnes’ trace its antecedents to the early recogni- 
ticn of the right of humanitarian intervention, which they often attribute to 
Grotius.” Professor Hersch Lauterpacht asserted that Grotius’s writings contained 
‘tze first authoritative statement of the principle of humanitarian intervention— 
th= principle that exclusiveness of domestic jurisdiction stops when outrage upon 
humanity begins.’ However, some of the other principal works on international 
law before the Peace of Westphalia (1648) reveal that the concept of community 
inzerests, and the modern right of humanitarian intervention it spawned, is pre- 
Grotian,* that it appeared in the writings of Suárez and figured prominently in 
th=se of its true progenitor, the earlier Gentili.® 
Whether or not under their influence, the International Court of Justice, in the 
Be-celona Traction case,® significantly paralleled concepts articulated by these 
writers, particularly Gentili. To be sure, the contexts were quite different. While 
th= Court implied the right of third states either to make representations to, or to 
make claims against, a state breaching obligations to the international community 
as a whole, primarily regarding human rights,’ the classical writers treated gross 
akuses of human rights as legitimate grounds for resorting to war—a component 
of the just war (bellum justum) doctrine—or, as modern international lawyers 
would put it, as a justification for humanitarian intervention. 
Hugo Grotius (1583-1645) does not need to be introduced to our readers. In 
the Prolegomena to his magisterial De jure belli ac pacis (1625), Grotius acknowl- 
ecged, albeit grudgingly, his debt to Gentili but did not mention Suárez. In 


l See Charney, Third State Remedies in International Law, 10 Micu. J. INT'L L. 57, 61 (1989); T 
MELON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS CUSTOMARY Law 188-90 (1989). 

See, e.g., Edwards, The Law of Wer in the Thought of Hugo Grotius, 19 J. Pus. L. 371, 396-97 (1970). 
€ ~auterpacht, The Grotian Tradition in International Law, 23 BRIT. Y.B. INT'L L. 1, 46 (1946). 

* The 1579 Vindiciae contra tyrannos asserted that “‘it is the right and duty of princes to interfere in 
bebalf of neighbouring peoples who are oppressed on account of adherence to the true religion, or by 
anv obvious tyranny.” W. DUNNING, A HISTORY OF POLITICAL THEORIES FROM LUTHER TO 
MONTESQUIEU 55 (1905) (footnote omitted). 

£2 A. GENTILI, DE JURE BELLI LIBRI TRES, chs. XVI and XXV (Carnegie ed., J. C. Rolfe trans. 
1938). (This is the 1931 translation of the 1612 edition. Prima commentatio de jure belli was published in 
1538, the second and third parts in 1589. The three books appeared, as a new work, in 1598 under the 
tite De jure belli libri tres. See Phillipson, Introduction to id. at 14a. Regarding Gentili’s other writings, 
see 1 L. OPPENHEIM, INTERNATIONAL LAW 91 (H. Lauterpacht ed. 1955).) 

The Grotian scholar Peter Haggenmacher traces the antecedents of the principle of humanitarian 
intervention even further back, to the “altruistic” 13th-century school of Pope Innocent IV and to the 
Scaolastic writers. Haggenmacher, Sur un passage obscur de Grotius, 51 REVUE D'HISTOIRE DU DROIT 
29=, 301, 304, 313 (1983). Haggenmacher’s principal work on Grotius is Grotius et la doctrine de ia 
guczre juste (1983). 

* Barcelona Traction, Light and Power Co., Ltd. (Belg. v. Spain), 1970 ICJ Rep. 3 (Judgment of 
Fez 5). 

“Id. at 32. See generally T. MERON, supra note 1, at 191-201. 


The same thing [giving illustrations from history] was attempted cr a larger scale, and by refer- 
ring a great number of examples to some general statements, . . . ky Alberico Gentili. Knowing 
that others can derive profit from Gentili’s painstaking, as I acknowledge that I have, I leave it to 
his readers to pass judgement on the shortcomings of his work as regards method of exposition, 
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chapter XXV of book II, entitled “On the Causes of Undertaking War on Behalf 
of Others,” he discussed the right of a state to wage war to aid states allied to it by 
treaty, or even friendly states without applicable treaty commitments.° He then 
turned to the question “‘whether there may be a just cause for undertaking war on 
behalf of the subjects of another ruler, in order to protect them from wrong at his 
hands.” ?° In principle, individuals are subject to the jurisdiction and the power of 
punishment of their states, and Grotius approvingly cited Ambrose’s statement 
that the purpose is “to prevent men from provoking wars by usurping the care for 
things under the control of others.” !! 

Nevertheless, Grotius accepted important qualifications to the principle of non- 
intervention, which governed only when “subjects are actually in the wrong [i.e., 
violated their duty towards their ruler], and. . . where the cause is doubtful.” !” 
If “the wrong is obvious [and some tyrant] should inflict upon his subjects such 
treatment as no one is warranted in inflicting, the exercise of the right vested in 
human society is not precluded”? and other states may take up arms to help the 
persecuted. Although he believed that, subject to some significant exceptions,’ 
even in case of “extreme necessity” subjects might not rebel against their ruler, 
Grotius still maintained the lawfulness of intervention by one state on behalf of 
gravely persecuted citizens of another. He was aware of the ever-present potential 
for abuse but insisted that occasional abuses did not render the right of interven- 
tion invalid: 


Hence, Seneca thinks that I may make war upon one who is not one of m 
people but oppresses his own,. . . a procedure which is often connected wit 
the protection of innocent persons. We know, it is true, from both ancient 
and modern history, that the desire for what is another’s seeks such pretexts 
as this for its own ends; but a right does not at once cease to exist in case it is to 








arrangement of matter, delimitation of inquiries, and distinctions between the various kinds of 
law. This only I shall say, that in treating controversial questions it is his frequent practice to base 
his conclusions on a few examples, which are not in all cases worthy of approval, or even to follow 
the opinions of modern jurists, formulated in arguments of which not a few were accommodated 
to the special interests of clients, not to the nature of that which is equitable and upright. 


. . .Gentili outlined certain general classes [of just or unjust war], in the manner which seemed 
to him best; but he did not so much as refer to many topics which have come up in notable and 
frequent controversies. 


2 H. GROTIUS, DE JURE BELLI AC PACIS LIBRI TRES, Prolegomena, para. 38 (Carnegie ed., F. Kelsey 
trans. 1925) (1625). Kelsey translated the 1646 edition rather than the first, 1625, edition of Grotius’s 
work. 

Regarding the debt of Grotius to Gentili, Nussbaum, invoking Reiger, observes that the former 
“even borrowed several of Gentili’s miscitations.’” A. NUSSBAUM, A CONCISE HISTORY OF THE LAW 
OF NATIONS 108, 331 n.135 (1954). 

Haggenmacher, in his erudite essay Grotius and Gentili: A Reassessment of Thomas E. Holland’s Inau- 
gural Lecture, in HUGO GROTIUS AND INTERNATIONAL RELATIONS 133, 149-51 (H. Bull, B. Kings- 
bury & A. Roberts eds. 1990), describes Grotius’s frequent repetition of mistakes made by Gentili in 
quoting classical sources. Haggenmacher observes that “Grotius’ very awareness of the advance he 
had effected may have induced him to minimize his debt to [his predecessors’] works. This accounts 
for his marked reservations towards them, no exception being made even for the writer he mentions 


last in the Prolegomena and values most. . . .”’ Id. at 175-76. 
? H. GROTIUS, supra note 8, bk. II, ch. XXV, pts. IV-V. 
10 Fd., pt. VIII). “jd. 
12 Jd. 13 Id., pt. VIII(2). See infra text at note 36. 


14 See Edwards, supra note 2, at 391-95; Lauterpacht, supra note 3, at 45. 
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some extent abused by evil men. Pirates, also, sail the sea; arms are carried 
also by brigands. 


Related to, but broader than, the right of humanitarian intervention is the right 
to Dunish the perpetrators of gross violations of human rights committed in an- 
otter state. Grotius’s statement of the latter right, which is implicit in the right to 
we ze war in humanitarian causes, is an important precursor to the recognition in 
modern international law of universal jurisdiction over such matters as genocide, 
we” crimes and crimes against humanity: 


The fact must also be recognized that kings, and those who possess rights 
equal to those kings, have the right of demanding punishments not only on 
account of injuries committed against themselves or their subjects, but also on 
account of injuries which do not directly affect them but excessively violate 
the law of nature or of nations in regard to any persons whatsoever. . 


Truly it is more honourable to avenge the wrongs of others rather than 
one’sown. . . .'° 


H=re Grotius’s debt to Gentili becomes manifest.!7 However, modern academic 
sta 1dards compelling original writing are considerably stricter than those which 
guided Renaissance writers.'* 

Trancisco Suarez (1548-1617) was a Spanish Jesuit scholar whose well-known 
De legibus, ac deo legislatore (Treatise on Law and God the Legislator) was published 


+ H. GROTIUS, supra note 8, bk. II, ch. XXV, pt. VIII(4). 
' Id., ch. XX, pt. XL(1) (“Of Punishments’). 

E.g., in his reliance on Hercules, who liberated certain lands from “tyrants.” Id., pt. XL(2). 
Cozpare A. GENTILI, supra note 5, at 75: “Hercules, the subduer of tyrants and monsters.” The 
re.emblance is even more striking in the following reference to Seneca. Grotius: “Says Seneca: ‘Ifa 
man does not attack my country, but yet isa heavy burden to his own, and although separated from my 
pecple he afflicts his own, such debasement of mind nevertheless cuts him off from us.’ ” H. GROTIUS, 
SUA, pt. XL(3). Compare A. GENTILI, supra: 


Add besides the golden words of Seneca: “Whatever the bond of atection by which any one was 
united to me, his violation of the common law of mankind has brought it to naught. If such a man 
does not attack my country, but is troublesome to his own land, ard although remote from my 
nation harasses his own, yet that depravity of mind cuts him off fram me none the less. . . .” 


Se~ also infra text at note 36. 

13 Richard Posner has observed that in the classical and medieval periods, “t]he dominant theory of 
literary creativity . . . was creative imitation: the imitator was free to borrow as long as he added to 
what he borrowed. The modern equation of creativity to originality is a legacy of the Romantic era, 
win its cult of individual expression.” R. POSNER, LAW AND LITERATURE 346 (1988) (footnotes 
omatted). . 

Waggenmacher explains Grotius’s predilection for borrowing material from Gentili without ac- 
kr ewledgment: 


Such practices, which today seem surprising and rather questionable, were not then excep- 
tional. Humanist vanity and “elegance” induced scholars to hide their real, direct sources, in 
order to show only the pure wisdom of antiquity, which was of course supposed to have been 
drunk at its very spring, not from some intermediary vessel. Moreover, a generally accepted 
tendency prevailed among lawyers to muster as many references as possible in order to bring 
home a point; it was therefore understood, and widely practised, that in addition to the real source 
of a quotation one mentioned all the authors referred to therein, without checking them and 
without specifying which one was the key to the others. Grotius was both a humanist and a lawyer, 
so there was nothing unusual about his method, even though his wo-k was obviously far removed 
from standard legal practice. No doubt Gentili had resorted to similar expedients. It should also 
be pointed out that the relevant books were sometimes difficult to obtain. 


Hazgenmacher, supra note 8, at 148. 
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in 1612. The law of war was the subject of De Triplici Virtute Theologica, Fide, Spe, et 
Charitate (The Three Theological Virtues, Faith, Hope and Charity), published 
posthumously in 1621 (four years before Grotius’s principal work), in which 
Suarez was more circumspect than Grotius. In Disputation XIII on War, a part of 
the latter work, Suarez recognized that the denial by one prince, “without reason- 
able cause, of the common rights of nations, such as the right of transit over 
highways, trading in common, &c.,”” 19 constituted a cause for a just war. It is far 
from clear, however, whether Suarez believed it permissible even for a state that 
was not directly affected to engage in war to uphold “the common rights of 
nations.” 

Suárez agreed that aid to a friendly country justified resort to war but “only on 
condition that the friend himself would be justified in waging the war, and con- 
sents thereto, either expressly or by implication.” ?° Clearly, Suárez contemplated 
only injuries that created a subjective relationship between two states: ‘“‘if [the 
injured party] does not entertain such a wish, no one else may intervene, since he 
who committed the wrong has made himself subject not to every one indiscrimi- 
nately, but only to the person who has been wronged.’’?? A more permissive 
regime could trigger abuses and undermine established patterns of territorial 
jurisdiction: “the assertion made by some writers, that sovereign kings have the 
power of avenging injuries done in any part of the world, is entirely false, and 
throws into confusion all the orderly distinctions of jurisdiction.” 

In one situation, however, Suarez reluctantly accepted the right of the prince to 
wage war in a cause not his own, without an invitation from the state concerned, 
i.e., when “a state worshipping the one God inclines toward idolatry through the 
wickedness of its prince.’’*® This reason for waging war would be valid only “‘if the 
prince forcibly compelled his [presumably Christian] subjects to practice idolatry; 
but under any other circumstances, [such a ground] would not be a sufficient 
- cause for war, unless the whole state should demand assistance against its sover- 
eign.” 4 Like many modern writers on international law, Suárez felt that to make 
the right of humanitarian intervention open-ended would invite abuse: “if the 
reasoning in question [more liberally allowing intervention] were valid, it would 
always be permissible to declare such a war on the ground of protecting innocent 
little children.” ”% , 

Alberico Gentili (1552—1608) was an Italian Protestant who took refuge in 
England and became the Regius Professor of Civil Law at Oxford in 1587. 
Gentili’s vision of the common interests of mankind was not limited to human 
rights. Consider his striking statements, in De jure belli libri tres, in support of the 
right to wage war to protect the freedom of the seas (which preceded the publica- 
tion in 1609 of Grotius’s Mare liberum):?® 


19 2 F, SUAREZ, SELECTIONS FROM THREE Works 817 (Carnegie ed., G. Williams, A. Brown & J. 
Waldron trans. 1944) (1612, 1613, 1621). 


20 Id. 21 Yd. 
22 Jd, 23 Id. at 824. 
24 Id. 3 Jd. 


2 A whole section of chapter 12 of Grotius’s De jure praedae, which became Mare liberum, was drawn 
from Gentili’s De jure belli. W. KNIGHT, THE LIFE AND WORKS OF E Hugo GROTIUS 94 (1925), cited by 
Haggenmacher, supra note 8, at 148 & n.54. 

Mare liberum was written in 1604 and published paihua in 1868. 1 L. OPPENHEIM, supra note 
5, at 92 & n.1. For pre-Grotian expressions of support for the freedom of the seas, see E. Nys, LES 
ORIGINES DU DROIT INTERNATIONAL 381-82 (1894). Nys did not mention Gentili. 
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e This [the sea] is by nature open to all men and its use is common to all, 
like that of the air. 


e But there is also a magistracy at sea. Such a magisiracy belongs to the law 


of nations and its jurisdiction also. . . . The sovereign himself will bring war 
upon himself, if he refuses the sea to others; and those will be justified in 
making war who are refused a privilege of nature.” 


Gentili opened chapter XXV of book I (“Of an Honourable Reason for waging 
War”) with a discussion of the common interests of mankind (communi ratione et pro 
als) as causes of making war: 


There remains now the one question concerning an honourable cause for 
waging war. . . which is undertaken for no private reason of our own, but 
for the common interest and in behalf of others. Look you, if men‘clearly sin 
against the laws of nature and of mankind, I believe that any one whatsoever 
may check such men by force of arms.”® 


Anticipating the modern distinction between state interests and general, objec- 
tive, humanitarian causes, Gentili wrote that although ‘‘a foreigner may not [has 
no standing to] conduct a case relating to a road and highway of the state,. . . he 
mey do so in a question affecting a man’s liberty [human rights] or the like.” *® 
Resort to wars of religion could not be allowed, unless “a right of humanity is 
vizlated [e.g., by the ritual of human sacrifice] at the same time. . . . [W]ar is 
lawful against idolators, if idolatry is joined with the slaughter of innocent victims; 
fcr the innocent must be protected.” °° Commenting on the war waged by the 
Athenians upon the Lacedaemonians, who “contrary to the law of nations. . . 
had taken suppliants from the temples and slain them,” Gentili stated that “‘[t]his 
is an honourable cause for war and one which is based upon the common senti- 
ments of humanity.’’*! Gentili analogized the just causes of waging war on pirates 
wi.h those underpinning wars for the protection of rights of individuals. “Romans 
justly took up arms against [pirates] even though those peoples had touched noth- 
irg belonging to the Romans, to their allies, or to any one connected with them; 
fc> they had violated the common law of nations.” 32 For the same reason, wars to 
protect individuals were justified: 


And if a war against pirates justly calls all men to arms because of love for our 
neighbour and the desire to live in peace, so also do the general violation of the 
common. law of humanity and a wrong done to mankind. Auber) is contrary to the 
law of nations and the league of human society. Therefore war should be 
made against pirates by all men, because in the violation of that law we are all 
injured, and individuals in turn can find their personal rights violated. . . .*° 


In thus espousing the right of states to go to war in defense of the common 
rights of mankind, Gentili mentioned not only such rights as the freedom of the 
seas, but also human rights. Even more interesting are the comments in chapter 
XVI of book I (“On defending the Subjects of Another against their Sovereign”), 


= A. GENTILI, supra note 5, at 90, 92. At a later period (1605-1608), however, as advocate for 
Spzin before the English Court of Admiralty, Gentili did not dissent from Venetian and Genovese 
clams to jurisdiction over a maritime belt extending 100 miles from the coast. See A. GENTILI, 
AEVOCATIO HISPANICA, discussed by Abbott, Alberico Gentili and his Advccatio Hispanica, 10 AJIL 737, 
7-23-44 (1916). š 

® A, GENTILI, supra note 5, at 122. 239 Jd, 

3 Jd. at 123. 3! Id. at 124. 

= Id, 33 Id. (emphasis adced). 
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where Gentili espoused the right of humanitarian intervention on behalf of non- 
citizens (Gentili, just like post-United Nations Charter writers on international 
law, supported the right of the state to protect [“defend’’] its citizens abroad 
[‘‘whether what is defended is near or at a distance’’] as an exercise of “necessary 
defence” **). This chapter contains several passages that are rather similar to those 
found in Grotius’s “On the Causes of Undertaking War on Behalf of Others.”’** 
Gentili wrote: 


But so far as I am concerned, the subjects of others do not seem to me to be 
outside of that kinship of nature and the society formed by the whole world. 
And if you abolish that society, you will also destroy the union of the human 
race. . ..°° And unless we wish to make sovereigns exempt from the law and 
bound by no statutes and no precedents, there must also of necessity be some 
one to remind them of their duty and hold them in restraint.®” 


Gentili explained that “‘if subjects are treated cruelly and unjustly, [the] princi- 
ple of defending them is approved.’’** He supported Seneca’s statement that if 
another sovereign “remote from my nation harasses hisown,. . . the duty which 
I owe to the human race is prior and superior to that which I owe [that sover- 
eign].”*° A good ruler, Gentili insisted, “will desire to have the power of venting 
his cruelty upon his subjects taken from him when he is angry. . . and he will 
always bear in mind that kingdoms were not made for kings, but kings for their 
kingdoms.” 4° As to whether “aid may be given‘to the subjects of another even 
when they are unjust,” Gentili answered yes, provided that the purpose of the 
intervention (‘‘aid’’) was to save them ‘‘from immoderate cruelty and unmerciful 
punishment; for it is the part of humanity to do good even to those who have 
sinned.” *! 

Acknowledging that the core of Grotius’s thoughts on humanitarian interven- 
tion, which include a notion comparable to actio popularis, already appeared in the 
writings of Gentili, Professor Haggenmacher considers Grotius’s own contribu- 
tion principally to be the elaboration of the natural law theory of universal crimi- 
nal jurisdiction.” Yet here, too, Gentili was at the cutting edge of the law as, for 
example, in his warning to princes who allowed their troops to rape women in 
occupied territories, with the reluctant imprimatur of some sixteenth-century 
writers on international law:* 


34 Id, at 58 (ch. XIU). Compare H. GROTIUS, supra note 8, bk. H, ch. XXV, pt. IL. 

35 See text at note 9 supra. For example: “But the Corinthians spoke in the following unequivocal 
terms at Athens: ‘We openly say that no one ought to be restrained from punishing his own depend- 
ents.’ ” A. GENTILI, supra note 5, at 74. Compare Grotius: “In Thucydides the Corinthians find it just 
that ‘each parzy should punish its own subjects’. H. GROTIUS, supra note 8, bk. II, ch. XXV, pt. 
VIIK(1). 

“There is also the case of Constantine, who aided the Romans against Maxentius. . . . We defend 
sons against fazhers who are unjust.” A. GENTILI, supra, at 75. Compare Grotius: “In conformity with 
this principle Constantine took up arms against Maxentius.” H. GROTIUS, supra, pt. VIII(2). 

36 Compare H. GROTIUS, supra text at note 13. *” A. GENTILI, supra note 5, at 74. 

38 Id. at 75. 89 Td. 

4° Id. at 76. + Id. 

2 Haggenmacher, supra note 5, at 313 & n.78. 

3 E.g., F. VICTORIA, The Second Relectio on the Indians, or on the Law of War Made by the Spaniards on the 
Barbarians, in DE INDIS ET DE IURE BELLI RELECTIONES 163, 185, para. 52 (Carnegie ed., J. P. Bate 
trans. 1917) (1557). 
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Further, to violate the honour of women will always be held to be unjust. 
For although it is not contrary to nature to despoil one whom it is honourable 
to kill, and although where the law of slavery obtains it is permitted according 
to the laws of war to sell the enemy together with his wives and children, yet it 
is not lawful for any captive to be visited with insult. . . . I make no allow- 
ance for retaliation. 


At some time the enemy [who allows raping women] will have to render 
account to [his victims] for his wrong; he will surely render an account to God, 
and he will render it to the rest of the world, if there is no magistrate here to 
check and punish the injustice of the victor. He will render an account to 
those sovereigns who wish to observe honourable causes for war and to main- 
tain the common law of nationis and of nature.** 


Gentili was an original, enlightened*®°—“‘at least as modern as his Dutch fol- 
lower” *°—and eloquent writer who has not been given as much credit as his 
works clearly deserve. The time has come to acknowledge that we are indebted to 
kim, more than to any other writer of his era, for the concepts of common rights 
and interests of humanity and of humanitarian intervention. Perhaps, as Oxford 
Frofessor Thomas Erskine Holland argued in his inaugural lecture in 1874, it is 
cely fair that Gentili share with Grotius the latter’s reputation as the founder of 
modern international law.*” 


THEODOR MERON* 


M A. GENTILI, supra note 5, at 257 (emphasis added). Although mentioning the argument for the 
legality of rape on the ground that “it is not inconsistent with the law of war that everything which 
teiongs to the enemy should be at the disposition of the victor,” Grotius reasoned that, being unre- 
lened to either security or punishment, rape “should consequently not go unpunished in war any more 
tian in peace. The latter view is the law not of all nations, but of the be:ter ones.”.H. GROTIUS, supra 
ncte 8, bk. III, ch. IV, pt. XIX(1}. 

35 Although not without some equivocation, Gentili made a contribution to the emancipation of 
s=ves by arguing that “when a pregnant slave girl is sold, her offspring is not understood to have been’ 
sad... . [T]he foetus and the mother are in reality two persons, with different rights,” which implied 
tat the child of a slave woman would be born free. A. GENTILI, supra note 5, at 209. Contrast Grotius 
(iscussing captives): 


Not only do the prisoners of war themselves become slaves, but also their descendants for ever, 
that is to say those who are born of a slave mother after her enslavement. This is what Marcianus 
said, that by the law of nations those become our slaves who are born of our slave 
women. . . . Tacitus said that [the] womb was subject to slavery. 


. . . [T]he effects of this law are unlimited . . . . There is no suffering which may not be 
inflicted with impunity upon such slaves. . . . 


H. GROTIUS, supra note 8, bk. III, ch. VH, pts. H-1). 

46 Haggenmacher, supra note 8, at 168. 47 See id. at 133, 173-76. ; 

* I am grateful to Professors Peter Haggenmacher and Louis B. Sohn for their helpful comments on 
tre draft of this Editorial. 
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HUMAN RIGHTS IN LAW’s EMPIRE: THE JURISPRUDENCE WAR 


Our intramural, often scholarly, but not always polite, debates about the legiti- 
macy of invasions directed against more-or-less brutal authoritarian governments’ 
demonstrate how one’s preferred conception of the nature of law can affect one’s 
conclusions about its contents.” 

The celebrants of what I will call the classical view display the following charac- 
teristics: while recognizing that states can establish and alter norms through both 
explicit agreements normally expressed in written texts and implicit agreements 
manifested in practice, they tend in their epistemology toward a rather strict 
separation of these two. processes; when attempting to identify norms arising from 
explicit agreements, they presume that the parties had an original intention which 
can be discovered primarily through textual analysis and which, in the absence of 
some unforeseen change in circumstances, must be respected until the agreement 
has expired according to its terms or been replaced by mutual consent; when 
attempting to identify norms arising from implicit agreement, they rely primarily 
on relatively formal manifestations of consent, deemphasize the relative power of 
states, and imply a high threshold below which alleged norms are entirely without 
legal character. 

Votaries of legal realism, the jurisprudential scheme associated originally with 
the Yale Law School and, insofar as international law is concerned, particularly 
with the seminal figures of Myres McDougal and Harold Lasswell,® reverse the 
tendencies I impute to the classical school. ‘These schismatics, mostly American, 
see explicit and implicit agreements, formal texts and state behavior, as being in a 


1 A recent instance in the pages of this Journal is the exchange among Anthony D’Amato, Tom 
Farer, and Ved Nanda, Agora: U.S. Forces in Panama: Defenders, Aggressors or Human Rights Activists?, 84 
AJIL 494 (1990). 

Among many previous examples are the following: F. TESÓN, HUMANITARIAN INTERVENTION 
(1988); HUMANITARIAN INTERVENTION AND THE UNITED NATIONS (R. Lillich ed. 1973); Bazyler, 
Reexamining the Doctrine of Humanitarian Intervention in Light of the Atrocities in Kampuchea and Ethiopia, 
23 STAN. J. INT'L L. 547 (1987); Levitan, The Law of Force and the Force of Law: Grenada, the Falklands, 
and Humanitarian Intervention, 27 HARV. INT'L LJ. 621 (1988); Schachter, In Defense of International 
Rules on the Use of Force, 53 U. Cut. L. Rev. 113, 142-44 (1986) [hereinafter Defense]; Reisman, 
Coercion and Self-Determination: Construing Charter Article 2(4), and Schachter, The Legality of Pro-Demo- 
cratic Invasion, 78 AJIL 642, 645 (1984); Hassan, Realpolitik in International Law: After Tanzanian-Ugan- 
dan Conflict “Humanitarian Intervention” Reexamined, 17 WILLAMETTE L. REV. 859 (1981); Franck & 
Rodley, After Bangladesh: The Law of Humanitarian Intervention by Military Force, 67 AJIL 275 (1973); 
Fonteyne, The Customary International Law Doctrine of Humanitarian Intervention: Its Current Validity 
Under the U.N. Charter, 4 CAL. WEST. INT'L L.J. 203 (1974); De Schutter, Humanitarian Intervention: A 
United Nations Task, 3 CAL. WEST. INT'L L.J. 21 (1972). 

? The point is neatly illustrated in the good-natured tussle between Professors Nanda and D’ Amato, 
supra note 1. 

3 Among the principal works applying and elaborating the jurisprudential views of the Yale School 
are the following: M. S. MCDOUGAL & ASSOCIATES, STUDIES IN WORLD PUBLIC ORDER (1960); M. S. 
McDOUGAL & F. FELICIANO, LAW AND MINIMUM WORLD ORDER (1961); M. S. MCDOUGAL & W. 
BURKE, THE PUBLIC ORDER OF THE OCEANS (1962); M. S. McDOUGAL & H. LASSWELL, THE INTER- 
PRETATION OF AGREEMENTS AND WORLD PUBLIC ORDER (1967); M. S. MCDOUGAL, H. LASSWELL & 
L. CHEN, HUMAN RIGHTS AND WORLD PUBLIC ORDER (1980); and M. S. MCDOUGAL & W. M. 
REISMAN, INTERNATIONAL LAW IN CONTEMPORARY PERSPECTIVE: THE ORDER OF THE WORLD COM- 
MUNITY (1981). l 

For a recent summary by Professor McDougal of his récommended methodology, see his exchange 
with Professor Gray Dorsey, Agcra: McDougal-Lasswell Redux, 82 AJIL 41 (1988) [hereinafter 
McDougal]. 
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condition of effervescent interaction creating, modifying and replacing norms. 
Texts themselves are but one among a large number of means for ascertaining 
criginal intention. Moreover, realists postulate an accelerating contraction in the 
c=pacity and authority of original intention to govern state behavior, assuming it 
ray usefully be imagined as governing at any point in time. For original intention 
kas no intrinsic authority. The past is relevant only to the extent that it helps us to 
identify currently prevailing attitudes about the propriety of a government’s acts 
and omissions.* 

The schism between hard-core classicists and realists has additional dimensions 
and implications. While the former seem to treat all states as equal participants in 
tre process of lawmaking, the latter adopt a frankly hierarchical view of the proc- 
ess: politically influential countries have, as it were, more votes in elections to 
Cetermine the contents of the law.’ A differential weighting of national positions is 
a corollary of discrepant conceptions of the legal expert's vocation. 

Classicists aspire to identify and publicize a qualitatively distinct corpus of 
rorms for evaluating state behavior and to maintain a system of procedural norms 
fzr modification of the behavioral ones as alterations occur in the consensus 
among states about the requirements of international order. They imagine them- 
selves guardians of a symbol that contributes distinctively to the maintenance 
c7 order in an anarchical system. Adulterate the symbol and anarchy slides 
tcward chaos. 

Adulteration can occur in a variety of ways. One is by disparaging the capacity 
cc language to express intention. Another is by disintegrating intention, that is, 
rhetorically transforming intention from a sharply conceived act of will into a 
cemplex semiconscious hierarchy of ends that are attached insecurely to inade- 
q.ately imagined means for attaining them in a future dimly perceived. 

But the worst form of adulteration results from the ccnstant revision of stand- 
z-ds to heighten their congruence with discrepant behavior. In this way acts that 
would otherwise appear delinquent are alchemized into harbingers of revised . 
standards. Indeed, they become instruments of revision. And thus law is trans- 
formed from a stern judge of political action to a pathetic dependent. 

Classicists want to preserve law’s contribution to order by protecting its auton- 
ony from ephemeral shifts in power and interest. Realists want to save it from 


* Compare Michael Reisman’s remark that 


{iJnternational lawyers . . . persist in constructing their normative universe from texts. Thus 
they confine their attention to sources of international law that were either merely ceremonial at 
their inception, or that, although animated by more normative intentions when they were cre- 
ated, have ceased to be congruent with expectations of authority and control held by effective 
elites. 


Ecisman, International Incidents: Introduction to a New Genre in the Study of International Law, in INTERNA- 
"TIONAL INCIDENTS 3, 6-7 (M. Reisman & A. Willard eds. 1988). See also McDougal, supra note 3, at 
EF: : [Recommended intellectual procedures include the] examination of past trends in decision upon 
problems raising comparable policies for whatever wisdom they may yield about options in decision and the 
uclue consequences of different options” (emphasis added). 

5 See, e.g., Reisman, supra note 4, at 16: commenting on the classicists’ approach to identifying 
exstomary rules of international law, he says that their “examinations of practice do not contro! for the 
veriable of power.” 

€ The idea of interstate relations as an “anarchical system” was skillfully elaborated by Hedley Bull 
i- THE ANARCHICAL SOCIETY (1977). 
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. irrelevance.” It is from the actual behavior of states, the distinguished realist 
Anthony D’Amato has written, that we can induce the considerations that inform 
their notions about permissible behavior.” These considerations can then be ex- 
pressed by scholars in a nermative idiom that clarifies and facilitates discussion 
and understanding of the operational codes which at any given moment are the 
real ordering elements of international relations. 

One salient methodological implication of this conception of the scholar’s task 
is, as I noted above, to deemphasize what governments say, however solemnly, in 
favor of what they do. The researcher, Professor D’Amato writes, 


should be highly skeptical about. . . the briefs [governments] file in a court 
or arbitral tribunal, the opinions of their attorneys general or their foreign 
offices. The researcher should also be skeptical of protests by one govern- 
ment to another; the filing of a protest does not mean that the protesting 
government means or believes what it says. And skepticism is also a good 
antidote to the all-too-easy tendency to view General Assembly resolutions, or 
Security Council condemnations of state actions, as expressive of interna- 
tional rules of law. Sometimes a Security Council condemnation that is not 
followed by any forcible action on the part of the Council is another wav of 
saying to the ostensibly offending state, “We have to condemn you verbally, 
but don’t worry, we’re not going to do anything about it.” In such cases, the 
lack of action by the Security Council may be. . . eloquent [about the norms 
states really accept]. . . .° 


In this last statement Professor D’Amato offers a convenient hint about the 
practical relationship between the wars of the jurists and the question whether 
intervention to terminate a tyranny or a slaughter is justifiable under contempo- 
rary legal standards. The connection in brief is that the case for the contemporary 
legitimacy of such interventions is hard to make if one adheres to the classical 
school. The acolytes of realism have a somewhat easier time. 

Among the several obstacles to a legitimation exercise employing the methods 
and idiom of the classical school are the signs of a distinct hierarchy of purposes in 
the United Nations Charter as originally conceived.!° Anyone who considers with 
some measure of objectivity the Charter’s normative logic, its allocation of coer- 
cive jurisdiction and its omissions, as well as the preferences manifested by most 
participants in the drafting process and their immediately subsequent behavior, 
cannot help concluding that the promotion of human rights ranked far below the 


7 See Reisman, supra note 4, at 6: 


The reasons for the diminished relevance of international lawyers are attributable less to the 
system . . . than to the international lawyers themselves and the jurisprudential framework 
within which they operate. For key areas of public international law, international lawyers make 
themselves irrelevant by failing to identify what international law in this context is and by failing 
to report it to those to whom they are responsible. 


See further note 29 infra. 

2 A. D'AMATO, INTERNATIONAL LAW: PROCESS AND PROSPECT 229-32 (1986). While D’ Amato is 
not a direct descendant of Lasswell and McDougal, he employs an epistemology very much like theirs 
and therefore can be said to reside within realism’s intellectual domain. 

° Id- at 231. 

10 For a survey of the travaux préparatoires and other indices of original intent concerning the 
legitimate use of force, see Farer, Law and War, in 3 THE FUTURE OF THE INTERNATIONAL LEGAL 

- ORDER: CONFLICT MANAGEMENT 15 (C. Black & R. Falk eds. 1971). 
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protection of national sovereignty and the maintenance of peace as organiza- 
tional goals. 

Note, to begin with, that the Charter ET limits the power of the Security 
Czuncil. The dominant states at the time, confident of their control of the Coun- 
cil might, after all, have given it coercive authority in connection with all the 
prnciples and purposes of the Organization. 

The Security Council can legitimate or itself employ force only in case of a 
threat to the peace, a breach of the peace or an act of aggression. Nothing in the 
travaux préparatoires suggests that the parties envisioned a government’s treat- 
ment of its own nationals as a likely catalyst of a threat or breach."! Nor had they 
nrach reason to do so. Historical examples were rare at best. And the few prece- 
deats enumerated in certain scholarly works were both susceptible to alternative 
classification’? and the product of a vanished phenomenon—a polyglot and de- 
ce7ing and non-Christian empire with European subjects. 

To be sure, the Second World War itself was precipitated by a state carrying out 
unspeakable violations of human rights. But the violations neither triggered the 
conflict nor catalyzed a spiral of confrontations from which war eventually burst. 
Hitler initiated persecution of the Jews and other groups in 1933 when he came to 
power. By 1938 he had demonstrated conclusively that atrocity was native to his 
regn. That demonstration did not deter the Governments of France and Britain 
from appeasing him with a slice of Czechoslovakia. The Second World War exem- 
pies how a war fought for other reasons—in this case collective self-defense— 
cen incidentally advance the cause of human rights. 

The Security Council’s limited mandate; the overriding concern manifested in 
tF. travaux for the protection of national sovereignty; the explicit exemption from 
UN jurisdiction of matters of a primarily domestic character at a time when the 
d=mestic practices of many members, including the United States, were wildly 
irconsistent with one or another human rights norm; and the vagueness and 
generality of the duties concerning human rights imposed on states collectively 


oer a solid basis for concluding that human rights had only a tenuous place 
amsong the concerns of the founding members. State behavior coincident with, or 
irmmediately subsequent to, the UN Charter’s adoption provides additional 
gmunds for this conclusion. For instance, proposals to include a Bill of Rights in 
the new Charter or at least a few fundamental rights were flatly rejected.” 

The rapid activation of a Human Rights Commission does, of course, support 
the view that the Charter’s references to human rights were not wholly cosmetic. 
Ba.t the Commission’s decision at its very first session'* that it lacked the authority 
to act on, or even to consider, the thousands of individual petitions for help that 
had already reached the United Nations Secretariat constitutes an additional rea- 


! For a balanced and persuasive account of original intention concerning the use of force written by 
a zassicist who is sensitive to the concerns of realist scholars, see Schachter, Defense, supra note 1, and 
hx International Law: The Right of States to Use Armed Force, 82 Mich. L. REV. 1620 (1984) [hereinafter 
i) ernational Law]. See also Farer, International Law: The Critics Are Wrong, FOREIGN POL’y, No. 71, 
Sxnmer 1988, at 22. 

2 See, e.g., Pogany, Humanitarien Intervention in International Law: The French Intervention in Syria 
_ Rexamined, 35 INT'L & Comp. L.Q. 182 (1981). 

3 Mayer, The International Bill of Rights: A Brief History, in THE INTERNATIONAL BILL OF HUMAN 
RIGHTS, at xxiv (P. Williams ed. 1981). 

* Commission on Human Rights, Report of the First Session, UN Doc. E/259, paras. 21, 22 (1947). 
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son for concluding that the founding states did not regard their treatment of their 
nationals as a justification for any form of intervention, much less the use of force. 

The nub of the matter, then, is that if one deems the original intention of the founding 
members to be controlling with respect to the legitimate occasions for the use of force, humani- 
tarian intervention is illegal. 


* * * 


In effect, realism responds to the Sisyphean difficulties associated with attempt- 
ing to keep original intention current by dispensing with original intention. Not 
immediately, to be sure, but progressively.’® As I noted earlier, the text becomes a 
mere point of departure. Then practice begins. The text is invoked, interpreted, 
ignored. The text may tell us with fair accuracy what the governing elites who 
adopted it wanted then. Study of the text’s subsequent adventures is the only way 
to determine what they want now in the way of interpretation. Its language, 
structure and travaux will in varying degrees influence practice; that and only that 
is their enduring utility or, if one prefers, their authority. 

A member of the classical school concedes the utility of subsequent practice to 
interpretation, although he or she is constrained, I think, to invert the temporal 
value of practice, so that the most recent in time is the least valuable, since it is the 
least likely to register original intent. A classicist will concede as well that subse- 
quent practice could reveal an implicit agreement to alter or replace the original 
text. But in order to sustain the stability of formal agreements, a principal aim of 
classicism, its adherents must impose a heavy burden of proof on parties claiming 
that such a change has occurred. I fear that burden cannot be sustained for purposes of 
legitimating humanitarian intervention under the Charter. 

Even slaughters of near-genocidal proportions have not generally induced a 
substantial number of states to call for armed rescue, much less to attempt it 
themselves. The globe’s governing elites have been mute in instances where the 
delinquent was comparatively powerful: one thinks of the Indonesian campaign to 
suppress opposition in East Timor, an a fortiori case since there slaughter bonded 
with aggression against a-small, but unquestionably sovereign, people. ‘They have 
also been mute in instances, such as the massacre of the Hutu people in Burundi, 
where a small force from any high-technology state could have disabled the delin- 
quent regime in a matter of hours. 

I submit that there is not a single case in the entire postwar era where one state 
has intervened in another fer the exclusive purpose of halting mass murder, much 
less any other gross violation of human rights. This fact obviously does not settle 
the issue. The question is whether states have a choice; no one claims they have a 
duty. Still, the absence of even a few murmured threats is not entirely without 
probative value. 


15 Compare Reisman, supra note 4, at 12-13: 


Even if there is little divergence between myth system and operational code, the differing rate 
of decay of text and context may limit the usefulness of formal sources of law. . . . Once legisla- 
tion is expressed in relatively enduring textual form, however, its rate of decay is minimal; the rate 
of decay of the encompassing sociopolitical situation will always be greater and may, indeed, be 
extremely rapid. 


Where fidelity to text acquires in itself a symbolic political value, texts whose literal congruence 
with the sociopolitical situation is less than when they were created may misguide those who would 
rely on them. 
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What we do have in the postwar era are a few instances where an intervening 
stete invoked, or at least could have invoked, the target government’s thuggery as 
o~e among several justifications for its initiative. Neither the claiming behavior of 
th= intervener nor the international community’s response to claims and facts 
leads strong support to the view that humanitarian interventions now enjoy broad 
to erance. 

Three cases—India in East Pakistan, Tanzania in Uganda, Vietnam in Kampu- 
clwea—appear on every scholar’s list because at the time of the respective invasions 
th= target regime’s crimes were notorious. Hence, all three invaders had solid 
g-ound on which to rest a claim of legitimate humanitarian intervention. Yet they 
ignored the doctrine, choosing instead to claim self-defense from an armed attack, 
a claim not one of them could persuasively sustain. Their choice hardly suggests 
cenfidence in the exculpatory power of a humanitarian motive. 

As epistemic units (to borrow Michael Reisman’s useful phrase), all interna- 
ticnal incidents can be minced into their singular facts so that they end up standing 
for nothing but themselves. Claimed examples of humanitarian intervention may 
b= especially susceptible to this process because they neither appear nor are 
c'zimed to be driven solely by philanthropic passion. A mixture of motives and 
consequences undoubtedly influences the way third parties characterize and oth- 
erwise respond. The resulting adulteration of the precedent frustrates efforts to 
estract a generally accepted normative meaning. It conversely encourages ten- 
dsntious imputations of significance. 

The U.S. interventions in Panama’? and Grenada” are in point. Neither could 
be characterized as a response to mass murder, slavery or even widespread and 
s7stematized torture. Both involved the forcible replacement of de facto govern- 
m=nts unresponsive to the human right of self-government recognized in the UN 
Covenant on Civil and Political Rights (Article 25) and the American Convention 
on Human Rights (Article 23). In each case the U.S. Government listed humani- 
tarian concerns among the reasons for action, but in neither case did it suggest 
that they were a sufficient justification or a primary cause. Hence, for purposes of 
appraising the legal status of humanitarian intervention, authoritative denuncia- 
tiens—regarding Panama by the Organization of American States,’ Grenada by 
te UN General Assembly’®—can be dismissed as irrelevant. Or one could argue 
tzat they evidence intolerance of pro-democratic interventions but say nothing 
useful about the status of interventions to end mass slaughter. Or, since no action 
flowed denunciation and the cases have not reappeared on the agenda of either 
crganization, one could follow Professor D’Amato and say that when the commu- 
rity reaction over time is properly decoded, we discover an impressive tolerance 
fzr the use of force to displace authoritarian regimes. In other words, these prece- 
cents provide large playgrounds in which scholars may frolic. 

Precisely because state practice is at best ambiguous, it provides very flimsy 
s-pport for any claim that the restraints of the Charter have been superseded by a 


16 For differing legal assessments, see the AJIL Agora, supra note 1. 

17 For a range of views, see Levitan, supra note 1; Note, The Grenada Invasion: Ex, panding the Scope of 
Humanitarian Intervention, 8 B.C. INT'L & Comp. L. Rev. 413 (1985): Schachter, International Law, 
sbra note 11, at 1640-41; Joyner, Reflections on the Lawfulness of Invasion, 78 AJIL 131 (1984); Moore, 
G-enada and the International Double Standard, id. at 145; and Vagts, International Law under Time 
P-essure: Grading the Grenada Take-Home Examination, id. at 169. 

18 See OAS, CP/Res. 534 (800/89) (Dec. 22, 1989). 

19 GA Res. 38/7 (Nov. 2, 1983). 
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new consensus concerning the use of force to protect human rights. Therefore, 
adherents of the classical school eager to legitimate humanitarian intervention are 
driven to strained interpretations of key Charter articles?’ or an equally problem- 
atical rebus sic stantibus argument that the Cold War represented so great a change 
in the conditions anticipated by the member states as to nullify their obligations.”! 
. How liberating it is, then, to flee the straitened confines of the classical idiom 
and to romp in the measureless fields of realism. Now one is free from the suffo- 
cating embrace of the past with its heavy burdens of proof, free as well from the 
tyranny of words and majorities. From the backs of powerful states one may skip 
lightly over the wall between law and normative preference, between the law that 
was and the law that one ardently hopes is to be. 

Is intervention in cases of genocide, slavery and widespread torture already 
sanctified by law or in the process of so becoming? “[C]ustomary law can change,” 
Professor D’Amato has written, “and state practice may add a fourth paradig- 
matic case to the list. The U.S. intervention in Grenada. . .andthe. . . policy to 
remove the Sandinista regime in Nicaragua may be steps along the way toward a 
new rule of customary international law.”?? But in the same work he later writes: 


The truly operative rules generated by the customary practice of states 
. . „are the rules that in reality accommodate the most deeply felt interests of 
the community of states. If concern for human rights is one of those deeply 
felt interests, that concern will be manifested in the emerging rules of custom 
even if those new rules are at variance with received wisdom.” 


Realists seek “law” by foraging for it among the shifting preferences and toler- 
ances—however inarticulate, informal, and self-characterized—of all the hetero- 
geneous actors in world politics. Classicists, by contrast, look for law not down in 
the raw stuff of elite subjectivities but, rather, in the inherited forms that aggre- 
gate those subjectivities into normative summations. If law is the raw material 
itself, of course it is very much a matter of degree, a continuum from raging 
dissensus to widespread, but never perfect, agreement. From that conception 
stems the loss of definition implied by Professor D’Amato’s formulation. 

Certain realists concede the loss while celebrating what they see as consequen- 
tial gains. In defending a transfer of emphasis from cases to “incidents,” a transfer 
required by realism’s central notions about law and the tasks of legal specialists, 
Professor Reisman concedes that “in recognizing the potential desuetude of the 
formal legal order, the approach may, in the short term, exacerbate” the tendency 
of elites to jettison the rational and deliberative elements of lawmaking. However, 
he adds, “insofar as it aids in diagnosis, it may be hoped that the incidents ap- 
proach [to identifying the apparent normative expectations of elites] will be a 
positive first step in restoring rational, deliberative lawmaking in the international 
community.’*4 


20 See, e.g., J. STONE, AGGRESSION AND WORLD ORDER, esp. at 92-103 (1958). 

21 Well before the end of World War II, important participants in the U.S. foreign policy establish- 
ment had concluded that the postwar relationship with the USSR was likely to be tense, in part because 
Stalin would seek to exert Soviet influence beyond his country’s borders. Hence, they could not have 
been surprised by the immediate lack of cooperation in the Security Council between the wartime 
- allies. By definition, rebus sic stantibus is inapplicable to conditions that the parties could reasonably 
have foreseen. See generally J. L. GADDIS, STRATEGIES OF CONTAINMENT, esp. at 10—15 (1982). 

22 A, D'AMATO, supra note 8, at 227. 33 Id. at 231 (emphasis added). 

24 Reisman, supra note 4, at 22. 
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* * * * 


?erhaps the most important first'step in the direction indicated by Professor 
R=isman would be initiation within the community of legal scholars of a more 
opan and nuanced discourse. We need more candor about the element of discre- 
tian in the choice of means for determining what is lawful. We need more candor 
abut the reasons for, and consequences of, the choices that are made. Without 
tkat candor, efforts to enhance the potency of legal scholars in the decision-mak- 
img process may have the reverse effect by heightening the perception of them as 
trectable beauticians for raison d’état. 

Why do scholars of the classical school adhere to its received formulas, in the 
wards of H. L. A. Hart its “rules of recognition”? Why in the case of agreements 
da they insist on the centrality of the text and the durability of original intention? 
Way in the case of customary law do they insist on a showing of widespread 
co ncident practice and evidence that the practice is motivated by a sense of legal 
obdigation? And why do they attribute such importance to words even in the face 
o: discrepant deeds? More generally, why do they not follow the lead of contempo- 
r^y political scientists who, in their explorations of “regimes’’—the networks of 
p-nciples, norms, rules and decision-making institutions that help stabilize state 
reationships in various issue areas—show little interest in the formal pedigree of 
their components?” 

The answer is that classicists respond to the demands of practical statecraft, 
which has for centuries employed, and apparently seen utility in, a sharply defined 
d.:tinction between formal and informal arrangements for reducing the volatility 
o7 international politics. Classicists work to maintain the integrity of an idiom 
sp2cially crafted for the communication of desire and intention to achieve an 
urusual degree of stability with respect to a particular set of issues. The idiom 
provides an economical and relatively unambiguous way for political leaders to 
communicate this intention not only to each other, but also to their bureaucracies 
a-d polities and, of course, to third parties. 

Among its other virtues, the idiom functions to precipitate debate and reflec- 
ticn within the concerned societies about the consistency of the proposed arrange- 
ment with the national interest. The idiom so functions because it is a long-estab- 
lished way of signaling that more is at stake than adherence to a temporarily 
cenvenient rule of the road. The more open the society, the more extensive the 
cnsultation. If, after this deliberative exercise, the parties go forward, presum- 
aly it is because powerful domestic constituencies (or official elites alone in cases 
where they enjoy a high degree of autonomy) have been convinced that, for the 
foreseeable future, the proposed arrangement will serve their interests. Thereaf- 
ter adherence tends to become a standard operating assumption of the national 
bureaucracies.?” Once absorbed into the institutions and mentalities that produce 
foreign policy, legal norms enjoy an inertial force that will tend to propel the 
concerned societies past temptations to disrupt expectations and seize unilateral 
gins latent in a new conjuncture. 

The distinguishing formal character of legal norms is a certain pedigree and a 
sez of agreed rules for validating it. Their distinguishing operational character is 


5 H. L. A. HART, THE CONCEPT OF Law (1961). 
6 See, e.g., INTERNATIONAL REGIMES (S. Krassner ed. 1983). 
7 See J. Ray, GLOBAL Pouirics 147-64 (4th ed. 1990). 
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the ability to exert, in Thomas Franck’s apt formulation, “‘[a] pull towards compli- 
ance on those addressed normatively,’’?*® a pull experienced prior to any assess- 
ment of a norm’s congruence with immediate self-interest. That pull is both the 
result and the sign of their perceived legitimacy. 

An inquiry into all the sources of legitimacy and into its power is beyond the 
conceded scope of this comment. Sources and power are, moreover, brilliantly 
illuminated in Franck’s recent book. The point I wish to underscore here is that 
the pull legal norms exert is precisely what has placed them in the armory of 
statecraft. 

The deconstruction of rules—accomplished through deemphasizing texts and 
disparaging intention (essentially the same operation)—strips them of affective 
power. If rules have no core, no standard cases to which they indisputably apply, 
and if every case must be evaluated on its unique merits (evaluated, that is, in 
terms of its contribution to certain broad, allegedly communal, policies), then few 
cases that engage important interests will seem indisputable. By employing an 
epistemology that aggravates the difficulty of achieving an intersubjective consen- 
sus about which cases are alike for purposes of consistent normative treatment, 
extreme realists promote normative flaccidity. The “rules” cease to pull. 

But rules can also lose their pull if they begin to generate very clear, but deeply 
misleading, expectations about the behavior of states. Rules are bound to mislead 
if they demand behavior that with the passage of time has become insufficiently 
congruent with the national interests of important actors. To the extent that rules 
are rigidified by an epistemology emphasizing a narrowly conceived and formally 
evidenced original intent, sooner or later such incongruity is likely to occur. 

Classical scholars are sensitive to this dilemma, although they are not always as 
articulate about it as one would like. They appreciate that the permanence of 
words and the volatility of facts strain the commitment to rule-guided behavior. 
They do not preclude the amendment of rules by practice. But by insisting on the 
continuing vitality of established rules pending amendment and by loading the 
amendment process with a heavy burden of proof, they not only impart a slightly 
shady character to the progenitors of change, but also guarantee periods of 
normative indeterminacy. Better periods of normative indeterminacy in a given 
issue area, they have concluded, than flaccidity of standards in all areas all 
the time. 

Realism’s appropriation cf the classical idiom and disparagement of its conser- 
vators?’ threaten to impair a traditional instrument of statecraft while reducing 


28 T, FRANCK, THE POWER OF LEGITIMACY AMONG NATIONS 58 (1990). 
29 Note, for example, Professor D’Amato’s observation that 


{i]f Dr. Michael Akehurst and the many who follow him have their way, their books will never be 
out of date because they proclaim and set forth unchanging legal principles to which govern- 
ments, regardless of what they actually do, pay lip service. [Professor D’Amato does not give a 
satisfactory account of why lip service is paid.]. . . I would argue that customary law grows and 
changes over time as a result of the interactions of states in the international arena (the facts) and 
the rules we may infer from those interactions as the theory that best fits what the states did (even 
if it was not, or was only partly, what they said they were doing). It is surely more difficult to do 
this kind of international law research than to follow Dr. Akehurst and simply take governmental 
statements at face value. 


A. D'AMATO, supra note 8, at 230-31. 
In a similar vein, Professor Reisman has written: 


The transposition of the case unit to the international arena has permitted international lawyers 
to dwell in a comforting pool cf light. Yet much of the resulting international legal description is 
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tre benefits that should flow from the realist’s insights and efforts. With its aspira- 
ticn to universality of customary law and its associated bright-line distinction be- 
tzen law and mere development toward law, classicism tends to obscure signifi- 
cent differences among elites over the law’s real content. Realism has the tools and 
tre vocation to expose them and therefore to sharpen expectations and to clarify 
d:scord over causal assumptions and values. But if the realist, seeking to marshal 
sLoport for one among several competing views of acceptable behavior, summa- 
rizes the results of his or her inquiries in the conventiona! idiom, real differences 
are obscured. l 

This, I submit, is what has happened in our debates over humanitarian inter- 
vention. Professor D’Amato, for instance, appears to concede, albeit grudgingly, 
that probably a majority of the delegates who signed the United Nations Charter 
ir-ended to emphasize the preservation of peace, as opposed to the promotion of 
jistice.” And neither he nor, as far as I can tell, any other advocate of humanitar- 
iz intervention has claimed that, if the question were frankly put to them today, a 
lerge majority of governments would declare it lawful. To be sure, the question 
hzs not been openly addressed. And opportunities for expressing a clear position 
—for example, when considering the Definition of Aggression”? or the Declara- 
tion on Friendly Relations*?—have been ignored. Nevertheless, I am confident 
that few, if any, scholars doubt that on a clear up-or-down vote, the majority of 
states would vote no. In examining the evidence, particularly the UN and OAS 
vztes on Panama,” Grenada* and the bombing of Libya,” I find a strong, con- 
tmuing preference for limiting unilateral recourse to force to the defense of terri- 
torial integrity and politica] independence. 

But that fact, if it is a fact, should not end the normative discussion. Here Iam 
very much a realist. Votes and declarations represent a collective effort to main- 
tan the basic tilt of Charter law. But behind the broad general preference, states 
perticipate in complex, highly nuanced codes of mitigation. From the subtly mod- 
ulated responses of states to cases that, when described without reference to con- 
textual elements, seem equally to transgress Charter limits on the use of force, one 
can induce the contents of those codes. 

Even liberal democratic states have seemed reluctant openly to impute legiti- 
racy to humanitarian intervention. The concern they share with potential objects 
is abuse of any conceded expansion of legitimate force beyond the imperious 
recessity of self-defense. As a practical result, any state or group of states prepared 
t= defend itself on that ground must bear a heavy burden of extenuation. 

The factors that will govern response to a justification grounded in concern for 
taman rights have been enumerated in many scholarly works.’ Obviously, they 
irclude the exhaustion of alternative remedies, the severity of the human rights 
v-olations, the diversity of the intervening forces, the relative prominence of the 


patently out of step with elite expectations. The discrepancy is so painfully obvious that, outside 
the small circle of international lawyers, it brings discredit upon the very notion of international 
law. Small wonder that political advisors rarely use their international lawyers. 


Reisman, supra note 4, at 15 (footnote omitted). 
30 A. D'AMATO, supra note 8, at 54. 
31 GA Res, 3314 (XXIX) (Dec. 14, 1974). 32 GA Res. 2625 (XXV) (Oct. 24, 1970). 
33 OAS, CP/Res. 534, supra note 18. 34 GA Res. 38/7, supra note 19. 
3 GA Res. 41/38 (Dec. 4, 1986). 36 See, e.g., Bazyler, supra note 1, at 598-611. 
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humanitarian motive, the effect on human rights in the target country, and the 
consequences of intervention for its political independence and territorial integ- 
rity. The last factor is particularly troubling. For usually there is a connection 
between the severity of violations and the irremedial character of the delinquent 
regime. Should any government risk the lives of its own citizens to achieve the 
temporary cessation of a slaughter likely to be renewed? If we believe that in 
certain ineffable cases the dangerous expedient of humanitarian intervention 
should be attempted, we should concede the probable necessity of reconstructing 
the political order that created the imperious necessity. 

That every effort should be made to use existing multilateral frameworks for 
both intervention and reconstruction (or where they are unavailable to construct a 
new one) hardly requires saying. But for the past two decades in the Western 
Hemisphere and for longer elsewhere, the prospect for doing so was extremely 
bleak. In this respect, as in so many others, we see auguries of change: the message 
flashed to Moscow from Paris and Washington during the Romanian rising that 
Soviet intervention would not be unwelcome; the joint appeal for intervention in 

. Liberia issued by European ambassadors; the subsequent intervention by African 
governments. 

As Professor D’Amato rightly says, the claims of human rights are becoming 
more clamorous and more effective. The carapace of national sovereignty begins 
to dissolve. The law, even as traditionally perceived and proved, is changing. Our 
task as scholars is to foster the changes we observe without at the same time 
stripping international law of those distinctive qualities that have made it a useful 
instrument of conservative statecraft in a still anarchical world. For the order that 
statecraft serves is a necessary, albeit insufficient, condition of human dignity. 


Tom J. FARER* 


* This Editorial Comment stems from a paper presented to the U.S.-Soviet Conference on Interna- 
tional Law and the Non-Use of Force, sponsored by the American Society of International Law and 
the Soviet Association of International Law, held at The Carnegie Endowment, October 4-6, 1990. 
That and other conference papers will be published in the spring of 1991. 


NOTES AND COMMENTS 
THE SOERING CASE 


The unanimous judgment of the European Court of Human Rights in the 
Scering case,’ handed down on July 7, 1989, holds that Great Britain’s extradition 
cf the applicant to the United States to stand trial for capital murder, an offense 
punishable under the applicable Virginia law by “death, or imprisonment for 
Ife,””? would violate the prohibition against “inhuman or degrading treatment or 
punishment” in the European Convention on Human Rights.’ Aside from its 
effect on the future ability of the United States (and many other countries) to 
cbtain the extradition from Council of Europe countries of persons charged with 
cifenses carrying the death penalty, the judgment in Soering has implications of a 
far wider nature for international criminal law, the law of state responsibility, the 
j-risprudence of the European Convention, and international human rights law in 
general. Some of these implications are obvious and immediate; others are more 
sceculative and long range. Like the proverbial pebble thrown in the pond, Soering 
will cause ripples for some time to come. 


I. THE FACTS AND INITIAL PROCEEDINGS 


_Jens Soering, a German national born in 1966, was brought by his parents to the 
United States when he was eleven years old.* He continued to live in the United 
£-ates, where his father, a German diplomat, held various posts. In 1984 Soering 
enrolled in the University of Virginia. There he met and became the good friend 
c7 a fellow student, Elizabeth Haysom, a Canadian national two years his senior. 
Eer parents, William Reginald Haysom and Nancy Astor Haysom, who lived in 
retirement in nearby Boonsboro, Virginia, strongly opposed the relationship. 

[ventually, according to his subsequent admissions to police investigators, 
Sering and Haysom determined to kill her parents. After renting a car in Char- 
Icttesville, they traveled to Washington, D.C., to establish an alibi. Then Soering 
zľone drove to the parents’ home, where, during or after dinner on the night of 
Farch 30, 1985, he picked a quarrel with the Haysoms and attacked them witha 
Liife. They were found with their throats slit and multiple and massive stab and 
shash wounds to their necks and bodies. 

Soering and Haysom fled to Europe in October 1985. They were ultimately 
<-rested in England on April 30, 1986, on charges of check fraud. Six weeks later, 
o June 13, a grand jury of the Circuit Court of Bedford County, Virginia, in- 


' Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989), reprinted in 11 Eur. Hum. RTs. 
Rep. 439 (1989), 28 ILM 1063 (1989) [hereinafter Soering Case]. 

2 4 Va. CODE ANN. §18.2-10(a) (1988). 

: European Convention for the Protection of Human Rights and Fundamental Freedoms, Art. 3, 
cpened for signature Nov. 4, 1950, Europ. TS No. 5, 213 UNTS 221 (entered into force Sept. 3, 1953) 
frereinafter European Convention]. Article 3 reads as follows: “No one shall be subjected to torture 
o~ to inhuman or degrading treatment or punishment.” 

4 Unless otherwise indicated, the facts set out in this discussion are taken from the Court’s judgment, 
aote 1 supra, or from the report of the European Commission on Human Rights, Soering v. United 
Kingdom, Eur. Comm’n H.R., slip op. (Jan. 19, 1989), reprinted in part (slip op. at 15-39) in Soering 
Case, 161 Eur. Ct. H.R. (ser. A) at 54-83 [hereinafter Soering Comm'n Rep.]. For a vivid account of 
tke events that gave rise to the Seering case, see K. ENGLADE, BEYOND REASON {1990}. 
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dicted Soering, charging him with the capital murder of both of Haysom’s parents 
and their separate noncapital murders. On August 11, 1986, the United States 
requested Soering’s extradition under its 1972 Extradition Treaty with Great 
Britain. Haysom’s extradition also was sought on related charges. She did not 
contest the matter and, on May 8, 1987, was surrendered for extradition to the 
United States. After pleading guilty as an accessory to the murder of her parents, 
Haysom was sentenced on October 6, 1987, to 90 years’ imprisonment (45 years 
on each count of murder), which she is currently serving. 

Soering’s extradition, however, proved to be more complicated. In response to 
the U.S. request, the British Secretary of State for Home Affairs obtained a 
warrant for Soering’s arrest under the provisions of section 8 of the Extradition 
Act of 1870.° At committal proceedings before the Chief Stipendiary Magistrate, 
evidence was produced on behalf of Soering to show that he was suffering from a 
psychiatric syndrome called “folie å deux’’’ that had so substantially impaired his 
responsibility for his acts that, if tried in Great Britain, he could not have been 
found guilty of murder but only of manslaughter. The Chief Magistrate, however, 
found this evidence irrelevant to any issue he had to decide and committed 
Soering to await the Secretary of State’s order for his return to the United States. 

Soering thereupon applied to the divisional court for a writ of habeas corpus in 
respect to his committal and for leave to apply for judicial review. In support of 
the latter, he argued that, while there was no provision in the Extradition Act 
preventing his extradition for offenses carrying the death penalty,* he should still 
not be extradited in view of Article IV of the U.S.-UK Extradition Treaty, which 
provides: 

If the offense for which extradition is requested is punishable by death 
under the relevant law of the requesting Party, but the relevant law of the 
requested Party does not provide for the death penalty in a similar case, 


extradition may be refused unless the requesting Party gives assurances satisfactory to 
the requested Party that the death penalty will not be carried out.? 


Pursuant to Article IV, which has been incorporated into the law of Great Brit- 
ain,” the Secretary of State’s practice regarding such requests by the United 


5 Extradition Treaty, United States-United Kingdom, June 8, 1972, 28 UST 227, TIAS No. 8468 
(entered into force Jan. 21, 1977). Murder heads the list of offenses for which extradition shall be 
granted under a schedule annexed to the Treaty. 

® Extradition Act, 1870, 33 & 24 Vict., ch. 52, §8. 

7 The report of a consultant forensic psychiatrist submitted on Soering’s behalf defined folie å deux as 
follows: “ ‘a well-recognised state of mind where one partner is suggestible to the extent that he or she 
believes in the psychotic delusions of the other.’ ” Soering Case, supra note 1, para. 21. 

8 The Extradition Act now provides: 


[T]he Secretary of State may decide to make no order for the return of a person accused or convicted 
of an offence not punishable with death in Great Britain if that person could be or has been 
sentenced to death for that offence in the country by which the request for his return is made. 


Extradition Act, 1989, ch. 33, §12(2)(b) (emphasis added). 

Since Great Britain has abolished the death penalty for all but a handful of exceptional crimes, R. 
Hoop, THE DEATH PENALTY 169-70 (1989), this provision gives it considerable discretion with 
respect to the extradition of persons sought for capital crimes. While in effect reaffirming the incorpo- 
ration of Article IV of the U.S.-UR Treaty into the law of Great Britain, note 9 infra, it also makes the 
discretionary approach applicable to similar extradition requests from other countries. 

° U.S.-UK Extradition Treaty, supra note 5, Art. IV (emphasis added). Extradition arrangements 
between the United States and Great Britain were incorporated into British law by the United States of 
America (Extradition) Order, S.I. 1976, No. 2144. For the way Great Britain implements Article IV 
administratively, see text at note 11 infra. 

10 See note 9 supra. 
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Stetes has been to ask for “‘an assurance from the prosecuting authorities of the 
relvant [U.S.] State that a representation will be made to the judge at the time of 
sentencing that it is the wish of the United Kingdom that the death penalty should 
be neither imposed nor carried out.”!? The British Embassy in Washington had 
ased for such an assurance in Soering’s case,!” and had received it in the form ofa 
sworn affidavit by the Commonwealth Attorney for Bedford County.!* Soering, 
however, contended that this assurance “was so worthless that no reasonable 
Secretary of State could regard it as satisfactory under Article IV of the Extradi- 
tion Treaty.’’!* 

On December 11, 1987, the divisional court, per Lord Justice Lloyd, while 
nozing that “ ‘the assurance leaves something to be desired,’ ’’!® refused leave to 
ap eal for judicial review. Since the Secretary of State had not yet decided 
wether to accept the assurance as satisfactory, much less whether to issue a 
warrant for Soering’s surrender, the court viewed the cleim as premature.’® On 
June 30, 1988, the House of Lords rejected Soering’s petition for leave to ap- 
peal.!” Soering next petitioned the Secretary of State not to order his extradi- 
tian.'® This request was rejected and on August 3, 1988, the Secretary of State 
signed a warrant for Soering’s surrender to U.S. authorities.’® 

>erhaps anticipating this outcome, Soering had filed an application with the 
E sropean Commission of Human Rights on July 8, 1988, stating his belief that, 
notwithstanding the assurance given by the U.S. authorities, there was a serious 
likelihood that he would be sentenced to death if extradited to the United States. 
That in itself, of course, seemed insufficient to bar his extradition under the 
Eropean Convention, since Article 2(1) clearly permits the death penalty?” and 
Article 3 never has been interpreted to bring the death penalty per se within the 


=I Soering Case, supra note 1, para. 37. '2 Id., para. 15. 
5 Id., para. 20. 14 Id., para. 22. 
5 Id. The divisional court considered the affidavit to be 


“nothing more than an undertaking to make representations on behalf of the United Kingdom to 
the judge. I cannot believe that this is what was intended when the Treaty was signed. But I can 
understand that there may well be difficulties in obtaining more by way of assurance in view of the 
federal nature of the United States Constitution.” 


fa. 

% Id. Asa supplementary reason for his decision, Lord Justice Lloyd opined that ` ‘even if a decision 
tc “egard the assurance as satisfactory had already been made by the Secretary of State, then on the 
eridence currently before us I am far from being persuaded that such a decision would have been 
irrational in the Wednesbury sense.’ ” Id. The reference to Wednesbury is to the case of Associated 
Provincial Picture Houses, Ltd. v. Wednesbury Corp., [1948] 1 K.B. 223, where the court looked to 
ponciples of reasonableness to determine when it might review the Secretary of State’s exercise of 
Lecretion in making a decision. “The test in an extradition case would be that no reasonable Secretary 
27 State could have made an order for return in the circumstances.” Soering Case, supra note 1, para. 


7 Id., para. 23. 18 Id., para. 24. 


= The European Convention, supra note 3, Art. 2(1), reads as follows: ‘‘Everyone’s right to life shall 
b> protected by law. No one shall be deprived of his life intentionally save in the execution of a 
semtence of a court following his conviction of a crime for which this penalty is provided by law.” On 
the other hand, Article 1 of Protocol 6 to the European Convention, ratified by 14 state parties (but 
nx Great Britain) as of January 1, 1990, categorically abolishes the death penalty in time of peace. 
Protocol No. 6 to the European Convention Concerning the Abolition cf the Death Penalty, opened for 
siziature Apr. 28, 1983, Europ. TS No. 114, reprinted in 22 ILM 538 (1983) (entered into force Mar. 
1 1985). The Protocol, which introduces “a new obligation to abolish capital punishment,” Soering 
Gae, supra note 1, para. 103 (emphasis added), is compelling evidence that the state parties do not 
regard the Convention itself as prohibiting the death penalty. 
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prohibition of “inhuman or degrading treatment or punishment.’”’?’ Soering 
therefore argued instead that the particular circumstances in his case, especially 
the exceptional delay in the carrying out of the death sentence that he was likely to 
undergo in Virginia—exposing him to the “death row phenomenon” —would 
constitute inhuman or degrading treatment or punishment contrary to Article 3 
of the Convention, for which Great Britain would be responsible if it extradited 
him to the United States.” 


II. THE COMMISSION’S REPORT 


The Commission asked Great Britain not to extradite Soering to the United 
States until his application had been examined.”* The Commission next declared 
the application admissible on November 10, 1988, and, with exemplary dispatch, 
issued a report on January 19, 1989.” In its report, the Commission decided, by 
six votes to five, that “the extradition of the applicant to the United States of 
America in the circumstances of the present case would not constitute treatment 
contrary to Article 3 of the Convention.” 


21 Indeed, in Soering the Court reaffirmed its jurisprudence in this regard, stating that neither the 
intention of the drafters of the Convention nor the subsequent practice of the state parties justified 
such an expansive interpretation of Article 3. See text at notes 81-88 infra. 

*2 Soering advanced two other arguments that are not considered elsewhere in this Note: (1) that his 
extradition to the United States would violate Article 6(3)(c) of the European Convention because 
legal aid was not available in Virginia to fund various appeals; and (2) that he had no effective remedy 
under English law in respect of his Article 3 complaint, as required by Article 13 of the Convention. 

As to the first argument, the Commission unanimously held that Great Britain could not be held 
directly responsible for the lack of public legal aid in Virginia to fund collateral challenges before state 
or federal courts; nor could Soering’s proposed extradition give rise to British responsibility under 
Article 6(3)(c), which mandates free legal assistance to criminal defendants “when the interests of 
justice so require.” Soering Comm'n Rep., supra note 4, paras. 155-57. The Court also unanimously 
held that, under the facts of the case, there was no question of an Article 6(3){c) violation. Soering 
Case, supra note 1, paras. 112-13. However, it left the door open to finding such violations in future 
extradition cases ‘‘in circumstances where the fugitive has suffered or risks suffering a flagrant denial 
of a fair trial in the requesting country.” /d., para. 113. 

With respect to the second argument, the Commission examined the three remedies available to 
Soering in Great Britain—habeas corpus, petition to the Secretary of State and judicial review—and 
concluded, by seven votes to four, that none of them were an effective remedy for purposes of Article 
13, which guarantees persons whose Convention rights are violated ‘‘an effective remedy before a 
national authority.” Soering Comm'n Rep., supra, paras. 164-69. The Court, however, noting that 
Soering’s application for judicial review had failed only because it had been premature, Soering Case, 
supra, para. 122, and text at note 16 supra, concluded that “‘[t}here was nothing to have stopped Mr 
Soering bringing an application for judicial review at the appropriate moment and arguing ‘Wednes- 
bury unreasonableness’ on the basis of much the same material that he adduced before the Convention 
institutions in relation to the ‘death row phenomenon.’ ” Soering Case, para. 122. Based upon this 
appreciation of English law, the Court unanimously concluded that Soering had had an effective 
remedy in relation to his complaint under Article 3 and that, accordingly, there had been no breach of 
Article 13. Id., para. 124. 

The Court’s review of English administrative law jurisprudence has been called “highly con- 
tentious”’ by a British writer, who finds this aspect of the Court’s judgment “very odd” for another 
reason as well. Robertson, Extradition, Inhuman Treatment and the Death Penalty, 154 JUST. PEACE 231, 
232 (1990). “If it were true,. . . it would mean that Soering had a remedy in England which he had 
failed to exhaust. It is a basic principle of the Convention [found in Art. 26] that local remedies must 
be exhausted before an applicant turns to the European system.” Id. The Court did not discuss this 
matter. 

23 Soering Case, supra note 1, para. 77. The Commission subsequently prolonged this request until 
the case was referred to the Court. Id. See text at note 72 infra. 

24 Soering Case, supra note 1, para. 78. 

3 Soering Comm'n Rep., supra note 4, para. 154. 
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The Commission began its legal analysis by noting that, since Article 1 obligates 
state parties to secure “‘to everyone within their jurisdiction the rights and free- 
doms” guaranteed by the Convention,”® it could be argued that 


if a Convention State deports or extradites a person within its jurisdiction to 
another country where he is subjected to treatment in violation of the Con- 
vention the deporting or extraditing State is not responsible as such for the 
violation which is only opposable to the receiving State where the actual 
treatment (for example, treatment prohibited by Article 3) takes place.?” 


However, relying upon its own prior case law,”* coupled with anecdotal support- 
ing authority in the form of national court decisions” and an international treaty 
provision,®° the Commission concluded that, in certain exceptional circumstances, 


S European Convention, supra note 3, Art. 1 (emphasis added). 

F Soering Comm’n Rep., supra note 4, para. 96. 

= Altun v. Federal Republic of Germany, 36 Eur. COMM’N H.R., Dzcisions & Rep. [hereinafter 
Eur. CoMM’N H.R. D. & R.] 209 (1984) (extradition); Kirkwood v. United Kingdom, 37 id. at 158 
(1334) (extradition); M. v. France, 41 id. at 103 (1985) (deportation). 

2 The Commission cited two decisions of the Swiss Federal Tribunal. Soering Comm’n Rep., supra 
ncte 4, para. 97. German courts apparently have taken a similar approach. Soering Case, supra note 1, 
para. 82. 

= The Commission quoted Article 3(1) of the Convention against Torture and Other Cruel, Inhu- 
man or Degrading Treatment or Punishment, adopted Dec. 10, 1984, GA Res. 39/46, 39 UN GAOR 
Supp. (No. 51) at 197, 198, UN Doc. A/39/51 (1985) (entered into force June 26, 1987), which 
provides: “No State Party shall expel, return (“refouler”) or extradite a person to another State where 
there are substantial grounds for believing that he would be in danger of being subjected to torture.” 
Scering Comm’n Rep., supra note 4, para. 97. Note that Article 3(1) specifically limits a state’s obliga- 
tica not to return a person to situations involving “torture”; the drafters of the Convention did not 
ac=pt the original proposal that it also cover “cruel, inhuman or degrading treatment or punish- 
ment.” Thus, a more relevant treaty for the Commission to have cited would have been the Inter- 
Anerican Convention to Prevent and Punish Torture, adopted Dec. 9, 1985, reprinted in 25 ILM 519 
(1286) (entered into force Feb. 28, 1987); Article 13 provides, inter alia: “Extradition shall not be 
gr=nted nor shall the person sought be returned when there are grounds to believe that. . . he will be 
sutjected to torture or to cruel, inhuman or degrading treatment. . .” (emphasis added). 

“wo extradition treaties that speak directly to the death penalty issue might have been marshaled by 
th= Commission to support its position. Article 11 of the European Convention on Extradition (to 
wÈ ch Great Britain is not a party), a precursor of Article IV of the U.S,-UK Extradition Treaty, note 9 
sutxa, provides that when the offense is punishable by death under the law of the requesting party but 
net that of the requested party, or the death penalty is not normally carried out by the latter party, 
“extradition may be refused unless the requesting Party gives such assurance as the requested Party 
cœ siders sufficient that the death-penalty will not be carried out.” Eurapean Convention on Extradi- 
tion, signed Dec. 13, 1957, Europ. TS No. 24, 359 UNTS 273 (entered into force Apr. 18, 1960). 
T= Inter-American Convention on Extradition would have been even more supportive of the Com- 
mzssion’s position. Article 9 provides: 


The States Parties shall not grant extradition when the offense in question is punishable in the 
requesting State by the death penalty, by life imprisonment, or by degrading punishment, unless 
the requested State has previously obtained from the requesting State, through the diplomatic 
channel, sufficient assurances that none of the above-mentioned penalties will be imposed on the 
person sought or that, if such penalties are imposed, they will not be enforced. 


Irter-American Convention on Extradition, Feb. 25, 1981, reprinted in 20 ILM 723 (1981). 

all the above provisions find their inspiration in optional Reservation Number One to the Harvard 
D-aft Convention on Extradition, 29 AJIL 21, 30 (Supp. 1935), which provides that “[a] requested 
Ste may make the extradition of any person conditional upon the receipt of satisfactory assurance 
thet, in case of conviction, neither the death penalty, nor any cruel ar unusual punishment, will be 
im dosed upon him by the requesting State.” 

On the death penalty and cruel and unusual punishment as grounds for denial of extradition, see 
generally 1 M. BASSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES LAW AND PRACTICE 
491-96 (2d rev. ed. 1987). 
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deportation or extradition can “involve the responsibility of the deporting or 
extraditing Convention State.” 


If, for example, a Convention State deports or extradites a person to a coun- 
try where it is certain or where there is a serious risk that the person will be 
subjected to torture or inhuman treatment the deportation or extradition 
would, in itself, under such circumstances constitute inhuman treatment for 
which the deporting or extraditing State would be directly responsible under 
Article 3 of the Convention. The basis of State responsibility in such cases lies 
in the exposure of a person by way of deportation or extradition to inhuman 
or degrading treatment in another country.*” 


Thus, if there is a “serious risk” of inhuman or degrading treatment or punish- 
ment, the deporting or extraditing state, according to the Commission, would 
incur responsibility under the Convention. 

Noting that Article 2(1) of the Convention expressly permits the imposition of 
the death penalty and that Great Britain has not ratified Protocol 6 abolishing it, 
the Commission next reached the conventional conclusion that the extradition of 
Soering to the United States “where he risks the death penalty cannot, in itself, 
raise an issue either under Article 2 or Article 3 of the Convention.’’*? Neverthe- 
less, the Commission invoked the authority and language of its decision in 
Kirkwood” to reaffirm its view that this conclusion ` 


does not exclude the possibility of an issue arising under Article 3 of the 
Convention in respect of the manner and circumstances in which the death 
penalty is implemented. For example, it cannot be excluded that protracted 
delay in carrying out the death penalty (the “death row phenomenon”) could 
raise an issue under this provision. . . .*° 


Such an issue, of course, would be anticipatory in nature, since the Commission in 
Soering’s case was not conironted with an alleged breach of the Convention that 
had actually taken place. Rather, it had to address “the question of whether a 
` breach of the Convention would occur on the implementation of the decision of 
the respondent Government to extradite the applicant to the United States.’’** Its 
answer to this question, the Commission acknowledged, must necessarily be con- 
ditional, but in any event an answer was required.*” 

Before turning to the central question in the case—whether, under the facts 
involved, exposure to the ‘death row phenomenon” constituted inhuman or de- 
grading treatment or punishment—the Commission had. to determine whether 
there was a “serious risk” of Soering’s being sentenced to death in the first place. 


ar Soering Comm'n Rep., supre note 4, para. 96. 

82 id. 33 Id., para. 102. See text at notes 20-21 supra. 
34 37 Eur. COMM'N H.R. D. & R. 158 (1984). 

3 Soering Comm’n Rep., supra note 4, para. 102. 

36 Id., para. 107. 

37 The Commission explained: 


This approach is dictated both by the serious nature of the complaint made and by considerations 
relating to the effectiveness of the Convention system. If the Convention bodies could only exam- 
ine such a complaint after the extradition had actually taken place, the protection of the applicant, 
by way of the right of individual petition, from harm that may be irremediable in nature would 
not be effective. 


. . . Since the Convention bodies were set up to protect the individual, the Convention must 
be applied in a manner which serves to make the system of individual applications efficacious 


Id., paras. 108-09. 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 85 


Assuming ab initio that he would be convicted and focusing initially on the sen- 
tercing proceedings, the Commission perceived a risk that the death penalty 
wauld be imposed; Soering’s mental condition at the time of the crime (dimin- 
ished responsibility, not insanity) was not a defense to the charge of murder under 
V -ginia law, and various mitigating factors (Soering’s.age, high scholastic record, 
aksence of any criminal record, and mental condition) had to be taken into ac- 
ccunt by the judge and jury only when passing sentence.** Next, the Commission 
rezsoned that, while it “cannot prejudge the impact and status of the [U.S.] assur- 
arze under Virginia law,” it “must nevertheless be satisfied that the assurance 
given is likely to remove the risk that the death penalty will be imposed.’’*? Apply- 
ing this test, the Commission found the assurance wanting on several grounds.*° 
Trus, it concluded that, “notwithstanding the assurance and the existence of 
mi-igating factors, the risk that the applicant will be sentenced to death is a seri- 
ous one.””4! 

Finally, the Commission faced the question “whether the ‘death row phenome- 
nov to which the applicant could be subjected attains a degree of seriousness 
ccmtrary to Article 3 of the Convention.’ Its task here, it said, once again relying 
upon Kirkwood, was not 

“to assess as a mathematical probability the likelihood of the applicant being 
exposed to the treatment about which he complains, but to examine the 
machinery of justice to which he will be subjected ‘and to establish whether 
there are any aggravating factors which might indicate arbitrariness or 
unreasonableness in its operation’’.*® 


T= this end, the Commission took up in turn the five factors alleged by Soering to 
ze raised the ‘‘death row phenomenon” to the level of inhuman or degrading 
trzatment or punishment in his case: (1) delays in the appeal system; (2) the fact 
thet his age and mental condition might not be taken into account in determining 
the sentence; (3) the conditions of detention on death row in Mecklenburg Correc- 
tional Center; (4) the execution procedure; and (5) the possibility that he could be 
extradited to Germany, where the death penalty had been abolished.** 


tE Fd., paras. 111-13. 89 Id., para. 118. 
-€ Id., para. 119. “1 Id., para. 120. 
“= Id., para. 122. 


* Id. (quoting Kirkwood, 37 EUR. COMM'N H.R. D. & R. at 189). 

* Id., para. 123. With respect to the fifth factor, Soering was a German national, and German 
criminal law applies to acts by German nationals committed abroad if the act is liable to punishment at 
the place where the offense is committed, as the acts were in this case. STRAFGESETZBUCH [StGB] 
$72). Accordingly, after a local court in Bonn issued an arrest warrant for Soering for the alleged 
murder of the Haysoms, the German Government, on March 11, 1987, requested his extradition 
pursuant to its 1872 Extradition Treaty with Great Britain. (Data about the treaty, amendments 
the-eto, and its incorporation into the law of Great Britain may be found in Soering Case, supra note 1, 
para. 31.) On May 20, 1987, the British Government informed the German Government of the U.S. 
exc-adition request and its intention to consider this earlier request in the normal way. Id., para. 19. 

L nder German law, murder is punishable by life imprisonment, StGB §211(1), the death penalty 
hasing been abolished by the Constitution. GRUNDGESETZ Art. 102. In the case of young adult of- 
fenders, the judge may pass a sentence of 10-15 years’ imprisonment instead of life. StGB §106(1). 
Mxeover, if the offenders’ mental state renders them incapable of appreciating the wrongfulness of 
th= offense, no culpability exists and they may not be punished, id. §20, although an order may be 
` made placing them in a psychiatric hospital indefinitely. Zd. §63. Where diminished responsibility is 
fo md, punishment in homicide cases shall be reduced from life imprisonment to imprisonment of not 
less than three years, id. §49(1)(1}, or confinement in a psychiatric hospital. Id. §63. See generally 
Scering Case, supra, paras. 72-74. 

Finally, since the evidence submitted with the German extradition request consisted solely of admis- 
sicas made by Soering, and there was no means of compelling U.S. witnesses to appear in a German 
cr-ninal court, it was at least doubtful whether Soering could have been successfully tried and con- 
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With respect to the length of detention on death row as a result of the appeal 
system, the Commission accepted as fact that the average such time in Virginia was 
between six and eight years.*° This lengthy duration, Great Britain argued, was 
caused by the availability and exercise—often as an intentional delaying tactic— 
of various state and federal rights of appeal and thus could not constitute a breach 
of Article 3.46 The Commission accepted this explanation for the long delay be- 
tween sentence and execution, finding it “‘significant, in this regard, that the 
direct automatic appeal to the Supreme Court of Virginia takes six to eight 
months and that the remaining delays are brought about by the exercise of these 
rights of appeal.’’*” 

Acknowledging the essential dilemma of the ‘death row phenomenon” that it 
had originally noted in Kirkwood,“ the Commission elaborated upon it as follows: 


The inmate on “death row” is not the victim of an unjust system which 
permits those who have been sentenced to death to languish in prison until 
the State decides to implement the sentence. On the contrary, a significant 
part of the delay which forms the basis of the present complaint derives from 
a complex of procedures which are designed to protect human life and to 
protect against the arbitrary imposition of the death penalty.* 


Thus, taking “into account in assessing the seriousness of the delays the momen- 
tous significance of these appeals for the inmate whose life depends upon the 
outcome,”’®° the Commission was unable to accept the proposition “that the 
length of time spent on death row due to the appeal system attains the degree of 
severity envisaged by Article 3 of the Convention.” ”! 

On the point that Soering’s mental condition and age at the time of the commis- 
sion of the offense (18) were not defenses to the charges of capital murder in 
Virginia, automatically precluding the imposition of the death penalty, the Com- 
mission accepted this reading of Virginia criminal law but, in essence, refused to 
draw the conclusion that the lack of a defense based on mental disability consti- 
tuted a violation of Article 3. The Commission pointed out that Soering’s mental 
state was admissible as a mitigating factor under Virginia law, that both judge and 
jury were obliged to take it (as well as his age) into account in sentencing, and that 
these factors might lead to the imposition of life imprisonment rather than the 
death penalty.®? It therefore concluded that “no question of inhuman treatment 
can arise in this respect.” 5" 

The Commission next turned to the actual conditions of detention on death row 
in Mecklenburg Correctional Center. Soering argued that the small cells, the 





victed of the murder of the Haysoms if he had been extradited to Germany. Id., paras. 16-17. For all 
these reasons, it is not surprising that the United States pressed for Soering’s extradition to the United 
States rather than to Germany, i¢., para. 17, or that Soering, in a declaration submitted to the Court 
on March 20, 1989, stated that “should the United Kingdom Government require that he be deported 
to the Federal Republic of Germany he would consent to such requirement and would present no 
factual or legal opposition against the making or execution of an order to that effect.” Id., para. 26. 

3 Soering Comm’n Rep., supra note 4, para. 126. 

46 Id., para. 125. 47 Id., para. 126. 

48 Kirkwood, 37 EUR. COMM’N H.R. D. & R. at 190. 

4 Soering Comm'n Rep., supra note 4, para. 128. 

5° Td. 

51 Id., para. 130. In reaching this conclusion, the Commission also attached “great importance to the 
fact that it would be open to the applicant to raise before United States and Virginia courts the 
complaint that the ‘death row phenomenon’ constitutes cruel and unusual punishment contrary to the 
Eighth Amendment of the United States Constitution.” Id., para. 129 (citing Kirkwood, 37 Eur. 
COMM'N H.R. D. & R. at 189). 

52 Id., para. 133. f 53 Id., para. 134. 
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me~e six hours per week of recreational time, the lengthy ‘“‘lockdowns,”’ the 
meager health care, the large doses of thorazine, the requirement that inmates 
move around the prison in special handcuffs chained around the waist, and the 
an=-cipation of execution over an uncertain period of time—all combined to con- 
stitate inhuman or degrading treatment or punishment. The Commission, after 
a lengthy review” that examined the Institutional Operating Procedures govern- 
ing the death row regime and a consent decree by a U.S. district court in 1985 
deszribing detention on death row in detail,®° found the general conditions at the 
prion to be “adequate.””” While it had “no doubt that day-to-day conditions on 
‘death row’ must be tense and stressful,” it remarked that “this flows from the 
vers nature of a detention centre which houses prisoners who have been sen- 
ter.ced to death and who, consequently, require a higher level of security than 
othar prisoners.’’* In the circumstances of the present case, therefore, the Com- 
mission did not regard the conditions of detention on death row as attaining ‘‘a 
level of severity” contrary to Article 3.°9 
Soering’s penultimate argument, that execution by electrocution constituted 
inh.man and degrading treatment and punishment, received short shrift from the 
Commission. It stated that 
the Virginia Supreme Court has rejected the submission that electrocution 
would cause “the needless imposition of pain before death and emotional 
suffering while awaiting execution of sentence” and would therefore consti- 
tute cruel or unusual punishment contrary to the Eighth Amendment of the 
United States Constitution (Stamper v. Commonwea.th [220 Va. 260, 257 
S.E.2d 808 (1979), cert. denied, 445 U.S. 972 (1980)]). In the light of the 
similarity between Article 3 of the Convention and the Eighth Amendment, 
the Commission must attach substantial weight to the above finding of the 
Virginia Supreme Court.® 


Tre Commission therefore concluded that death by electrocution also failed to 
attain “ʻa level of severity” that violated Article 3.°! 

Finally, the Commission addressed the applicant’s last and perhaps most innova- 
tive argument, namely, that since Great Britain was free to extradite Soering to 
Gexmany, where the death penalty had been abolished, to extradite him instead to 
the United States, where he risked being sentenced to death and hence exposed to 
the *‘death row phenomenon,” was a factor to be taken into account in determin- 
ing whether extradition to the United States would constitute a breach of Article 
3. To this argument Great Britain replied that “it is normal practice to extradite 
an offender to the country where the offence occurred and where evidence con- 
cerning the offence is more readily available,’’®* but that. in any event, the Ger- 
mza extradition request was irrelevant to the issue at hand since “the question of 
wkether there is a breach of Article 3 should involve exclusively an objective 
assessment of the gravity of the treatment complained of in the light of the pur- 
pose for which extradition is sought and the risk of such treatment actually occur- 
rirg. s4 


5 Jd., para. 135. 55 Id., paras. 35-43. 
id, para. 138. 57 Id., paras. 139-40. 
S Id., para. 141. 59 Id., para. 143. 

© Jd., para. 142. 51 Id., para. 143. 
id, paras. 144-45. 63 Id., para. 146. 


& Id., para. 147. “To interpret Article 3 otherwise would mean that the finding of a violation could 
‘depend on such extraneous matters as the nationality of the person whose extradition is sought and the 
preparedness of his Government to seek his extradition or to prosecute him if deported.” The Com- 
mission concluded that “[s]uch an interpretation could result in a dual standard which affords protec- 
tion to one applicant while refusing it to another in the same position.” Id. 
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The Commission accepted the British line of reasoning, regarding its task under 
Article 3 as one of assessing “the existence of an objective danger that the person 
extradited would be subjected to treatment contrary to this provision.’’® A state’s 
obligation under Article 1 of the European Convention, it explained, ‘‘is to secure 
the rights and freedoms defined in section 1 to every person within its jurisdiction, 
regardless of his or her nationality or status.”®° Thus, “the assessment of the risk 
that a person might be subject to inhuman treatment contrary to Article 3 de- 
pends on an objective assessment of conditions in the country concerned and is 
independent of the nationality of the applicant or the possibility of extraditing him 
to his own country.’®” The possibility of Soering’s extradition to Germany, in 
sum, was irrelevant to the Commission’s task of assessing the risk of treatment 
contrary to Article 3.°° 

In conclusion, after taking into account four of the five factors advanced by 
Soering to support his argument on the ‘‘death row phenomenon,” the Commis- 
sion found it impossible to distinguish his case from Kirkwood, where it had found 
that the applicant’s risk of, or even actual exposure to, the “death row phenome- 
non,” were he extradited from Great Britain to the United States to stand trial for 
capital murder in California, would not be serious enough to constitute inhuman 
or degrading treatment or punishment.” Accordingly, it determined that the 
extradition of Soering to the United States, inthe circumstances of his case, would 
not violate Article 3 of the Convention.” 


III. THE COURT’S JUDGMENT 


On January 25, 1989, six days after issuing its report, the Commission referred 
the case to the Court. Great Britain and Germany did so on January 30 and 
February 3, 1989, respectively.”! The Court, following requests made by the 


5 Id., para. 149. Se Td: y 

87 Ig. 88 Id., para. 150. 

ê Kirkwood, 37 EUR. COMM'N H.R. D. & R. at 190. 

7° Soering Comm’n Rep., supra note 4, para. 154. Of the five dissenters, Mr. H. Danelius, joined by 
Mr. G. Jorundsson and Mr. H. Vandenberghe, agreed with a large part of the majority’s report but 
distinguished the case from Kirkwood on the grounds of “the applicant’s young age in combination with 
his mental state at the time when the crimes were committed.” Dissenting Opinion of Mr. H. Danelius, 
Soering v. United Kingdom, Eur. Comm’n H.R., slip op. at 35, 37 (Jan. 19, 1989), reprinted in Soering 
Case, 161 Eur. Ct. H.R. (ser. A) at 78, 79. Mr. J. Frowein, on the other hand, believed that 


the decision to extradite the applicant to the United States, without receiving a formal assurance 
that the death penalty would neither be sought nor imposed—a possibility specifically foreseen in 
Article IV of the British/US Extradition Treaty—amounts, in view of the possibility of extradi- 
tion to the Federal Republic of Germany and in the absence of compelling reasons against it,. . . 
to treatment in violation of Article 3. 


Id. at 32, 33, 161 Eur. Ct. H.R. (ser. A) at 73, 74. Finally, Mr. S. Trechsel, while not disagreeing with 
the views expressed in the other dissenting opinions, preferred ‘‘to base the finding of a violation [of 
Article 3] on an evaluation of all the circumstances of the case as opposed to one particular element.” 
Id. at 33, 161 Eur. Ct. H.R. (ser. A} at 75. As aggravating circumstances he identified the “death row 
phenomenon,” the applicant’s age and mental condition at the time of the deed, and the fact that the 
British Government could “extradite the applicant to a State Party to the Convention where he does 
not incur the risk of being sentenced to death and executed.” Id., 16] Eur. Ct. H.R. (ser. A) at 75. 
Ti Soering Case, supra note 1, para. 1. 


The reference by the German Government was made pursuant to paragraph (b) of Article 48 of 
the European Convention on Human Rights, which enables a State whose national is alleged to be 
a victim of a violation of the Convention to bring a case before the Court. This is the first occasion 
on which a Government that was not associated in the earlier proceedings b before e the Commission 
has had recourse to this provision. 
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Commission and Soering, asked Great Britain not to extradite the applicant to the 
United States until it decided the case, a request with which Great Britain com- 
pitied.” After the submission of various memorials and further evidence, oral 
proceedings were held on April 24, 1989. The Court’s judgment was delivered on 
J-ly 7, 1989, one day under a year from the date Soering’s application was filed 
w th the Commission, a speed record for the Strasbourg institutions. 


Sxbstance of the Judgment 


Soering represents the first opportunity the Court has had to pass upon the 
Commission’s developing case law to the effect that “the extradition of a fugitive 
t= another State where he would be subjected or be likely to be subjected to 
tzrture or to inhuman or degrading treatment or punishment would itself engage 
tze responsibility of a Contracting State under Article 3.”7? In a unanimous judg- 
ment subscribed to by eighteen judges, the Court endorsed the Commission’s 
general approach, as well as the rationale underlying its majority opinion in 
Scering, differing from the Commission only in the application of Article 3 to the 
ferticular circumstances of the present case. 

In the first place, while acknowledging that state parties to the Convention are 
ret responsible ‘‘under Article 3 for all and any foreseeable consequences of 
extradition suffered outside their jurisdiction,”’* the Court considered the “‘spe- 
cial character” and the “object and purpose of the Convention as an instrument 
f&r the protection of individual human beings [to] require that its provisions be 
interpreted and applied so as to make its safeguards practical and effective.” 
Article 3 contains an absolute, nonderogable prohibition of torture and inhuman 
ct degrading treatment or punishment, and thus “enshrines one of the funda- 
mental values of the democratic societies making up the Council of Europe.”’”® 

Although Article 3, unlike Article 3(1) of the Convention against Torture,” 
Cees not specifically obligate a state to refrain from extraditing fugitives to an- 
cther state when there are substantial grounds for believing they would be sub- 
jected to conduct in violation of the treaty, that does not mean, in the Court’s 
view, 


7 


that an essentially similar obligation is not already inherent in the general 
terms of Article 3 of the European Convention. It would hardly be compati- 
ble with the underlying values of the Convention, that “common heritage of 
political traditions, ideals, freedom and the rule of law” to which the Pream- 
ble refers, were a Contracting State knowingly to surrender a fugitive to 
another State where there were substantial grounds for believing that he 
would be in danger of being subjected to torture, however heinous the crime 
allegedly committed. Extradition in such circumstances, while not explicitly 
referred to in the brief and general wording of Article 3, would plainly be 
contrary to the spirit and intendment of the Article, and in the Court’s view 
this inherent obligation not to extradite also extends to cases in which the 
fugitive would be faced in the receiving State by a real risk of exposure to 
inhuman or degrading treatment or punishment proscribed by that Article.” 


? Soering Case, supra note 1, paras. 4, 24. 73 Id., para. 88. 

“4 Id., para. 86. 75 Id., para. 87. 

“6 id. para. 88. “It is also to be found in similar terms in other international instruments such as 
LArticle 7 of] the 1966 International Covenant on Civil and Political Rights and [Article 5(2) of] the 
1269 American Convention on Human Rights and is generally regarded as an internationally ac- 
ceoted standard.” See generally Lillich, Civil Rights, in 1 HUMAN RIGHTS IN INTERNATIONAL Law: 
LEGAL AND PoLiG¥ Issues 115, 126-30 (T. Meron ed. 1984). ` 

"7 See note 0 supra. 78 Soering Case, supra note 1, para. 88. 
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Thus, in language not dissimilar to that of the Commission’s majority opinion,’® 
the Court affirmed that 


the decision by a Contracting State to extradite a fugitive may give rise to an 
issue under Article 3, and hence engage the responsibility of that State under 
the Convention, where substantial grounds have been shown for believing 
that the person concerned, if extradited, faces a real risk of being subjected to 
torture or to inhuman or degrading treatment or punishment in the request- 
ing country.®° 


Having reached this exceptionally important conclusion, which guarantees this 
judgment a significant place in its jurisprudence, the Court next examined 
whether the death penalty constituted a per se violation of Article 3. Soering, like 
Great Britain and, indeed, Germany, agreed with the Commission’s opinion “‘that 
the extradition of a person to a country where he risks the death penalty does not 
in itself raise an issue under either Article 2 or Article 3.8! However, in written 
comments submitted pursuant to Rule 37(2),°? Amnesty International had ar- 
gued, according to the Court, that ‘‘the evolving standards in Western Europe 
regarding the existence and use of the death penalty required that the death 
penalty should now be censidered as an inhuman and degrading punishment 
within the meaning of Article 3.” The Court took note of this argument, but 
reading the Convention as a whole—including Article 2(1), which permits the 
death penalty, and Article 1 of Protocol 6, which abolishes the death penalty in 
time of peace**—it decided that, notwithstanding the Convention’s special charac- 
ter,” Article 3 cannot be interpreted as generally prohibiting the death penalty.® 
Thus, like the Commission,®” the Court concluded that the article does not pre- 
clude extradition simply because it may subject the fugitive to the death penalty.°® 

Although the death penalty itself may not preclude extradition, the Court, once 
again like the Commission,*® believed that circumstances relating to its implemen- 
tation might do so: 


The manner in which it is imposed or executed, the personal circumstances of 
the condemned person and a disproportionality to the gravity of the crime 
committed, as well as the conditions of detention awaiting execution, are 
examples of factors capable of bringing the treatment or punishment re- 
ceived by the condemned person within the proscription under Article 3.°° 


Finally, before it could determine whether the circumstances of Soering’s case 
exceeded the threshold of Article 3, the Court had to satisfy itself that Soering ran 
a “real risk” of being sentenced to death in Virginia. Relying upon the British 
Attorney General’s statements at its public hearing that there was a “significant 
risk” that Soering would be convicted and “some risk” that the death penalty 


79 See text at note 32 supra. 30 Soering Case, supra note 1, para. 91. 

8! Id., para. 101. 

82 Amnesty International, Comments Submitted to the European Court of Human Rights on the 
Soering Case 2-16 (Apr. 12, 1989). 

8 Soering Case, supra note 1, para. 101. 84 See note 20 supra. 

85 See text at note 75 supra. 86 Soering Case, supra note 1, para. 103. 

87 See text at note 33 supra. 

88 Judge De Meyer, in his concurring opinion, took the view that Soering’s extradition to the United 
States “would not only expose him to inhuman or degrading treatment or punishment. It would also, 
and above all, violate his right to life.” Soering Case, 161 Eur. Ct. H.R. (ser. A) at 51. 

89 See text at notes 34-35 supra. 

5° Soering Case, supra note 1, para. 104. To which the judgment adds: “Present-day attitudes in the 
Contracting States to capital punishment are relevant for the assessment whether the acceptable 
threshold of suffering or degradation has been exceeded.” Id. 
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would be imposed,” the Court concluded that these statements, together with 
otter evidence, outweighed four mitigating factors in Soering’s favor and the 
U 3. assurance, grounded upon the affidavit of the Commonwealth Attorney, that 
a r2presentation against the death penalty would be made to the judge on behalf 
of Sreat Britain if Soering were convicted. The Court discounted this assurance 
pramarily because the Commonwealth Attorney had persisted in seeking the death 
penalty. “If the national authority with responsibility for prosecuting the offence 
tases such a firm stance,” it remarked, “it is hardly open to the Court to hold that 
there are no substantial grounds for believing that the applicant faces a real risk of 
being sentenced to death and hence experiencing the ‘death row phenome- 
no7’.’®? Thus, yet again like the Commission,” the Court concluded that “the 
likelihood of the feared exposure of the applicant to the ‘death row phenomenon’ 
hz: been shown to be such as to bring Article 3 into play.’ 

‘Thus far, the Court had closely followed the legal trail blazed by the Commis- ` 
sioa. Now the Court came to the last, key issue, namely, whether the particular 
cicumstances of this case, especially the long delay in carrying out the death 
ser_tence, which contributed to the “death row phenomenon,” amounted to inhu- 
man or degrading treatment or punishment. Here the Court, generally consid- 
ered more “conservative” than the Commission; somewhat surprisingly broke 
rauks and unanimously held that to extradite Soering to the United States in the 
ci-zumstances of the case, including the likelihood of his exposure to the “death 
rcv phenomenon,” would give rise to a breach of Article 3. 

Reviewing the arguments of the parties frequently helps to parse a court’s 
judgment, and Soering certainly is a case that supports this precept. The Commis- 
sion, as mentioned above, took up and considered seriatim five factors alleged by 
So2ring to have brought the “‘death row phenomenon” to the level of inhuman or 
degrading treatment or punishment.” It held that the first four did not reach that 
level of severity,’ and it deemed the fifth irrelevant.” Before the Court, Soering 
argued that the circumstances to which he would be expcsed if extradited to the 
United States, “namely the ‘death row phenomenon’, cumulatively constituted such 
serious treatment that his extradition would be contrary to Article 3.” He also 
relied on the possibility of extradition or deportation to Germany to accentuate 
tre disproportionality of Great Britain’s decision to extradite him to the United 
States.” Germany, too, “took the view that, taking all the circumstances together, the 
treatment awaiting the applicant in Virginia would go so far beyond treatment 
irevitably connected with the imposition and execution of a death penalty as to be 
‘izhuman’ within the meaning of Article 3.1% This “cumulative” approach to 
fi-ding a violation of Article 3 obviously owes much to the dissenting opinion of 
M-. S. Trechsel to the Commission’s report.'*! 

The Court in its judgment considered four factors that might make Great Brit- 
aim’s extradition of Soering to the United States a violation of Article 3: (1) the 
leagth of detention prior to execution; (2) the conditions on death row; (3) the 
applicant’s age and mental state; and (4) the possibility of his extradition or depor- 
tetion to Germany.’ The Court, while obviously concerned about the first two, 


*! Id., paras. 93, 94. 8? Id., para. 98. 
93 See text at notes 38-41 supra. 54 Soering Case, supra note 1, para. 99. 
5 See text at note 44 supra. 36 See text at notes 51, 53, 59 and 61 supra. 


97 See text at note 68 supra. 

98 Soering Case, supra note 1, para. 105 (emphasis added). 

98 Jd, 100 7d, (emphasis acded). 

101 See note 70 supra. ; 102 Soering Case, supra note 1, paras. 106-10. 
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drew no legal conclusions with respect to either one. Concerning the third, the 
Court concluded that both age and mental state are “to be taken into consider- 
ation as contributory factors tending. . . to bring the treatment on death row 
within the terms of Article 3.”?° As for the fourth, the Court regarded it as an 
argument “not without weight,” and “a circumstance of relevance for the overall 
assessment under Article 3.’ It is reasonable to conclude from this language 
that the Court adopted the cumulative approach in reaching its decision. 

This conclusion is supported by the Court’s dispositif, where, after fulsome 
praise for the “democratic character of the Virginia legal system,” the Court 
summed up by stating that 

having regard to the very long period of time spent on death row in such 
extreme conditions, with the ever present and mounting anguish of await- 
ing execution of the death penalty, and to the personal circumstances of 

_ the applicant, especially his age and mental state at the time of the offence, 
the applicant’s extradition to the United States would expose him to a real 
risk of treatment going beyond the threshold set by Article 3. A further 
consideration of relevance is that in the particular instance the legitimate 
purpose of extradition could be achieved by another means [extradition or 
deportation to Germany] which would not involve suffering of such excep- 
tional intensity or duration.’ 


This extract suggests that the Court had a series of factors in mind, not just the 
“death row phenomenon,” when it decided that Great Britain’s “decision to ex- 
tradite the applicant to the United States would, if implemented, give rise to a 
breach of Article 3.7198 

In the event, the British Government sought and received assurances from the 
United States that no capital murder charges would be brought against Soering in 
Virginia. He then was extradited to the United States, tried and convicted of 
first-degree murder in the deaths of the Haysoms, and sentenced to serve two 
life terms.!°” 


Evaluation of the Judgment 


That Soering is a major case in the development of the jurisprudence of the 
European Convention and, indeed, international human rights law generally can- 
not be denied. Its true significance, however, will unfold only as the Court clarifies 
and refines the judgment through its application in other cases, and as members of 
the Council of Europe and other states react to it in extradition and other con- 
texts. A tentative appraisal of the judgment and its more immediate impact will be 
set forth in this section; the final part of this essay will be devoted to some specula- 
tion on the wider ramifications of the case. 

First, while the Court enthusiastically embraced the Commission’s case law,'®® 
holding that the responsibility of a state is engaged if it extradites fugitives to 
another state where they are likely to be subjected to conduct violating Article 
3,'°° it is not readily apparent from its judgment when the extraditing state’s 
responsibility arises,!!° or even why it should arise at all, since it is notionally 


103 Td, para. 109. 104 Jd., para. 110. 

105 Id., para. 111. 106 7d, 

107 Soering’s guilt ‘never in doubt,’ Daily Progress (Charlottesville, Va.), June 23, 1990, at Al, cols. 
3-4. 

108 See text at notes 28, 32 supra. 109 See text at note 80 supra. 

110 “Itis unclear. . . whether the United Kingdom would actually violate Soering’s human rights if 
it extradited him, or if it would be only indirectly responsible for facilitating a violation by Virginia.” 
Quigley & Shank, Death Row as a Violation of Human Rights: Is It Hlegal to Extradite to Virginia?, 30 Va. J. 
INT'L L. 241, 251 (1989). See text at notes 112-13 infra. 
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predicated on the possible occurrence of acts that will take place, if at all, in the 
fu are, outside the jurisdiction of the state party, and by another state over which 
the extraditing state has little or no control.'!’ The Commission, it will be re- 
ca ked, took the position that it was the extradition, in and of itself, that occasioned 
theextraditing state’s direct responsibility,’!? and presumably that was the Court’s 
th:nking as well.’!® With respect to the basis of responsibility, the Court found an 
“tmherent obligation” in Article 3 not to extradite a fugitive when he or she 

would be faced in the receiving State by a real risk of exposure to inhuman or 
degrading treatment or punishment proscribed by that Article.”'!* When a state 
party to the Convention breaches that obligation, it incurs liability “by reason of 
its aaving taken action which has as a direct consequence the exposure of an 
indavidual to proscribed ill-treatment.” 5 

second, its finding in Article 3 of an “inherent” obligation not to extradite 
under certain circumstances—despite the fact, which the Court acknowledged, 
tha: in analogous international instruments “‘the problems of removing a person 
to another jurisdiction where unwanted consequences may follow are addressed 
expressly and specifically”’’!°—permitted the Court to expand the obligation of 
states under the Convention considerably. Yet, while the Court held state parties 
resvonsible “for all and any foreseeable consequences cf extradition suffered 
ou.ade their jurisdiction,” |" by locating the breach of the Convention in the act of 
extradition itself it was able to ground this aspect of its juégment on Article 1, in 
wh ch the parties guarantee the Convention’s rights and freedoms “to everyone 
wikin their jurisdiction.” !!8 Although it might have been more explicit on the point, 
by ~eferring to Article 1 and by explaining that “the Convention does not govern 
the actions of States not Parties to it, nor does it purport to be a means of requiring 
the Contracting States to impose Convention standards on other States,”?!* the 
Court apparently hoped to defuse in advance charges that it was attempting to 
giv2 “extraterritorial effect” to the European Convention.'®° 

Third, while Soering involves the extradition process, the rationale behind the 
Ccart’s judgment also applies to deportations or other cases where a state party to 
the Convention seeks the forcible removal of an individual from its jurisdiction. 
Inzeed, the Commission had applied the rationale in a deportation case,'*! and in 
its Goering report repeatedly referred to “deportation or extradition” in discussing 
a state’s obligations under Article 3.!°? Thus, the Court can be expected to reach 
th= same result in a deportation case as it did in Soering. Similarly, if Soering is 
applied by analogy, extradition or deportation might run afoul not only of norms 


EH See text at note 27 supra and the British argument before the Court that “extradition does not 
invclve the responsibility of the extraditing State for inhuman or degrading treatment or punishment 
which the extradited person may suffer outside the State’s jurisdiction.” Soering Case, supra note 1, 
parz. 83. 

= See text at note 32 supra. $ 13 Soering Case, supra note i1 para. 91. 

1E Id., para. 88. See text at note 78 supra. 

I5 Soering Case, supra note 1, para. 91. See text at note 80 supra. The Commission had used much 
the same language in reaching a similar conclusion. See text at note 32 supra. 

IB Soering Case, supra note 1, para. 86. See note 30 supra. 

IE Soering Case, supra note 1, para. 86 (emphasis added). 

iB European Convention, supra note 3, Art. 1 (emphasis added). The reference to Article 1 is found 
in Sering Case, supra note 1, para. 86. 

FB Soering Case, supra note 1, para. 86. 

® See Quigley & Shank, supra note 110, at 250-51. For the impact of the Soering case in the United 
States, see text at note 107 supra and at notes 152-69 infra. 

ra M. v. France, 41 Eur. Gomm'N H.R. D. & R. 103 (1985). 

= See, e.g., text at note 32 supra. 


1991] NOTES AND COMMENTS 143 


under Article 3, but also of the fair trial guarantees found in Article 6'** and of the 
other rights protected by, inter alia, Articles 2, 4, 5 and 7.'** Hence, one may - 
anticipate that Soering will spawn a lot of progeny. Whenever extradition or de- 
portation might be deemed to constitute a violation of a particular article, of 
course, there may be a conflict between a state party’s obligations under the 
Convention and those under its extradition treaties—an issue Great Britain raised 
before the Court but to which the latter paid scant attention.'”? Extradition 
treaties have taken on additional importance in recent years as a growing number 
of conventions designed to combat transnational terrorism have come into 
force.'*® It is not difficult to imagine the political problems that might face a 
member of the Council of Europe caught between its European Convention and 
its extradition treaty obligations.'?” 

Fourth, since the Court was so obviously driven by strong antipathy to the death 
penalty, it may be useful to sum up where that issue stands after its judgment. In 
the first place, the Court affirmed that Article 2(1) of the Convention still permits 
the death penalty, although Article 1 of Protocol 6 abolishes it in peacetime.!”* 
Second, the actual imposition of the death penalty is not a violation of the prohibi- 
tion of inhuman or degrading treatment or punishment under Article 3.!*° Last, 
Article 3 does not prohibit the extradition of fugitives just because the state re- 
questing their return may subject them to the death penalty.’*° Thus, the Court’s 
rulings on the death penalty will have little, if any, direct impact either inside or 
outside the countries belonging to the Council of Europe. However, the Court’s 
reliance upon the death penalty to undergird the “‘death row phenomenon” may 
well lead to the eventual reduction in the use of capital punishment in other 
countries. It is reasonable to assume that this possibility was one of the major 
factors motivating the Soering judgment. 

Finally, the extent to which the judgment will make it difficult, if not necessarily 
impossible, for the United States and the approximately one hundred other coun- 
tries retaining capital punishment’??? to extradite fugitives facing the death penalty 
from Council of Europe countries depends in large measure upon how the Court 
interprets the Soering ratio decidendi in subsequent cases. For, contrary to contem- 
porary newspaper accounts,'*? and even testimony by the U.S. Legal Adviser,!*4 


128 See note 22 supra. 

124 See Quigley & Shank, supra note 110, at 267-68. 

125 “The purpose for which his removal to the United States was sought, in accordance with the 
Extradition Treaty between the United Kingdom and the United States, is undoubtedly a legitimate 
one.” Soering Case, supra note 1, para. 110. 

126 TRANSNATIONAL TERRORISM: CONVENTIONS AND COMMENTARY (R. Lillich ed., 1986 Supp.). 

127 See, e.g., Robertson, supra note 22, at 232: 


In political and diplomatic terms, [Soering] is a disaster for the UK. In recent years, considerable 
effort has been expended to obtain the extradition to the UK from the USA of wanted IRA 
suspects. The issue of their extradition has aroused considerable publicity in the US and our 
diplomats have had to fight against the weight of the Irish-American lobby. Soering’s case has also 
achieved publicity in the US owing to the horrific nature of the murders which are the subject of 
the case. The reaction of the average American to this decision can well be imagined. If we are not 
going to extradite their murderers, why should they extradite ours? 


128 See text at note 84 supra. 129 See text at note 86 supra. 

130 See text at note 88 supra. 

131 R, HOOD, supra note 8, at 170-71. Moreover, “‘[s]ince 1965 at least 54 countries have increased 
the number of crimes liable to the death penalty. . . .” Id. at 35. 

182 Ford & Binyon, Hurd extradition bid blocked over ‘Death Row phenomenon,’ The Times (London), 
July 8, 1989, at 1, cols. 4-7. 

133 “[T]he European Court of Human Rights in Strasbourg has found the so-called ‘death row 
phenomenon’ to constitute ‘cruel, inhuman and degrading treatment or punishment.’ ” Convention 
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the Court apparently was reluctant to rule that the “death row phenomenon” in 
itsef amounted to inhuman or degrading treatment or punishment. Why it did 
noi do so one can only speculate, for ample data to justify such a ruling have been 
aveilable for several decades.!** The Court did consider two factors that to a 
great extent can be said to constitute the ‘‘death row phenomenon” —the length 
of <etention prior to execution in Virginia and the conditions on death row at 
Mecklenburg Correctional Center—but it did not rely upon them alone to reach 
its conclusion that Soering risked being subjected to conditions in violation of 
Ar: cle 3. Instead, it also cited “the personal circumstances of the applicant, espe- 
cia {y his age and mental state at the time of the offence,” and the fact—consid- 
ered irrelevant by the Commission—that Soering could be extradited or de- 
por-:ed to Germany.!*° 

Ea the opinion of this writer, the Commission’s approach to the question is 
preferable to the Court’s. The Commission’s evaluation was based on “‘an objec- 
tive-assessment of conditions in the country concerned” and was “independent of 
the nationality of the applicant or the possibility of extraditing him to his own 
country.” 136 This approach certainly is less subjective than that of the Court, 
which not only looked to ‘‘the personal circumstances of the applicant,” but also 
spcŁe of taking into account “‘all the circumstances of the case” and striking ‘‘a fair 
balance between the demands of the general interest of the community [in com- 
bating crime] and the requirements of the protection of the individual’s funda- 
mental rights.”’'?7 How one can balance an individual’s rights under Article 3, 
which are nonderogable, against the community’s interest in effective law enforce- 
ment awaits further clarification by the Court. 

In any event, path-breaking cases like Soering rarely lay down hard-and-fast 
rules, especially when the number of judges on the court is large and its judgment 
is unanimous. Soering, therefore, will undoubtedly inspire numerous applicants to 
secE to invoke its somewhat uncertain teachings. A British critic of the judgment 
has predicted that 

[e]very prisoner awaiting extradition to the USA [ona capital murder charge] 
Is going to have to take his case all the way up the ladder to see if the European 
Court of Human Rights will make the same decision in his case. State Parties 
are given no rules to apply, confident that they wiil not be committing a 
breach of the Convention. The obvious question is how a case relating to an 
American citizen will be decided. Such a person in the UK could not be tried 
anywhere else for the alleged murder. If extradition were refused by the 
Court in such a case, the prospect opens up of the UK filling up with wanted 
American murderers.'*8 


Tte future for Great Britain and other parties to the European Convention may 
no: be as ominous as this extract suggests, but in its understandable desire to strike 


Agia ast Torture: Hearing Before the Senate Comm. on Foreign Relations, 10 1st Zong., 2d Sess. 7, 11 (1990) 
(prepared statement of Abraham D. Sofaer) [hereinafter Hearing]. 

T=“? We know that mental pain is an inseparable part of our practice of punishing criminals by 
deann, for the prospect of pending execution exacts a frightful toll during the inevitable long wait 
betsæen the imposition of sentence and the actual infliction of death.” Furman v. Georgia, 408 U.S. 
23€. 288 (1972) (Brennan, J., concurring). Accord People v. Anderson, 6 Cal.3d 628, 493 P.2d 880 
(1972). For an excellent argument that what is now called the “death row phenomenon” constitutes 
cru and unusual punishment in violation of the Eighth Amendment, see Note, 57 lowa L. Rev. 814 
(1972). 

18E See text at notes 65-68 and 105 supra. 138 See text at note 67 supra. 

1& Soering Case, supra note 1, para. 89. 138 Robertson, supra note 22, at 232. 
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a blow at the death penalty, as carried out in the United States, the Court may 
have created more potential problems than it anticipated. They would nearly all 
be solved, of course, if the death penalty were abolished in the United States, but, 
since the trend is actually in the other direction, one can expect the Court to be 
occupied with clarifying and refining Soering for some years to come. 


IV. THE WIDER RAMIFICATIONS OF SOERING 


The Court’s judgment in Soering has many ramifications, but its greatest impact 
obviously will be in extradition law. In addition, unintentionally but unfortu- 
nately, the Court’s judgment has had, and will continue to have, a substantial 
negative impact on efforts to obtain U.S. ratification of various international 
human rights treaties without crippling reservations or unnecessary under- 
standings. 


Impact on Extradition Law 


Soering obviously makes it considerably more difficult for the United States to 
extradite fugitives facing the death penalty, not just from Great Britain but from 
the twenty-two other countries in the Council of Europe as well. Since procedural 
due process concerns will continue to cause substantial delays between sentence 
and execution, and a strict regime will continue to be applied to persons convicted 
of capital crimes, the factual predicate that is labeled the ‘‘death row phenome- 
non” will almost always be present in U.S. death penalty cases. Soering promises to 
create an effective ban on most such extraditions from Europe to the United 
States unless the Court takes advantage of the special factors in the case— 
Soering’s age and mental condition, as well as the possibility of his being tried in 
another state—to limit its future impact.'8° Moreover, with respect to those states 
that have ratified Protocol 6 to the Convention, the Court might eventually de- 
cide that Article 3 absolutely precludes extradition in death penalty cases.'*° One 
writer thinks it may go further and someday forbid such extradition from all state 
parties. '*! 

Additionally, the extradition of persons facing the death penalty from countries 
outside the Council of Europe that have ratified the International Covenant on 
Civil and Political Rights,'** the American Convention on Human Rights'* or the 
African Charter on Human and Peoples’ Rights'** may prove more difficult in the 
future. Articles 7, 5(2) and 5, respectively, of these three instruments track Article 
3 of the European Convention; where these treaties either are considered self-ex- 


139 It has been suggested, however, that in view of “the Court’s strong language about death row 
conditions, it is unlikely that it will so limit its holding.” Quigley & Shank, supra note 110, at 270. 

140 That issue did not arise in Seering since Great Britain had not ratified the Protocol. See note 20 
supra. 

141 “One suspects. . . that the attitude of the Court is leaning towards not allowing the extradition 
of prisoners from Convention States to States where the death penalty still exists.” Robertson, supra 
note 22, at 231. Accord Quigley & Shank, supra note 110, at 267. : 

142 Dec. 16, 1966, 999 UNTS 171 (entered into force Mar. 23, 1976). 

143 Opened for signature Nov. 22, 1969, reprinted in 9 ILM 673 (1970), ORGANIZATION OF AMERICAN 
STATES, BASIC DOCUMENTS PERTAINING TO HUMAN RIGHTS IN THE INTER-AMERICAN SYSTEM 25, 
OEA/Ser.L/V/II.71, doc. 6, rev.1 (1988) (entered into force July 18, 1978). 

14 Adopted June 27, 1981, OAU Doc. CAB/LEG/67/3/Rev.5, reprinted in 21 ILM 59 (1982), 27 
REV. INT'L COMM’N JURISTS 7641981) (entered into force Oct. 21, 1986). 
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ecacing or are given effect by means of domestic legislation, extradition problems 
ccwid arise if the country’s courts or executive decision makers are persuaded by 
the European Court’s interpretation of Article 3 in Soering. That possibility cer- 
tacly exists, although the Human Rights Committee’s recent and so far over- 
loxxed decision in Pratt & Morgan v. Jamaica,'* a case involving two prisoners who 
raised ‘‘death row phenomenon” arguments, might be viewed in some quarters as 
mcx-e persuasive, coming as it does from an international, rather than a regional, 
institution. In that case the Committee found that ten years on death row in 
Jaraica did not in itself constitute cruel, inhuman or degrading treatment under 
A-acle 7 of the Covenant, although it added that the result in other such cases 
mizht be different depending upon the circumstances. 

Other situations where the impact of Soering might be felt can be imagined. In 
ccumtries like the United States, where customary international law is “part of our 
lar ’’!46 it might be argued that the Court’s interpretation of Article 3 of the 
European Convention, which tracks not only the above-mentioned treaties but 
alaz Article 5 of the Universal Declaration of Human Rights,'*” reflects customary 
int=rnational law and hence governs extradition cases.'** Similarly, countries like 
Zu babwe that have incorporated the language of Article 3 into their constitu- 
tio-s'*? might use Soering to establish an individual’s constitutional right not to be 
exr-adited in a death penalty case.'® Finally, even if international treaty, custom- 
ary international law or constitutional norms have no bite in a particular country, 
its courts or executive decision makers may use Soering to inform guarantees of 


= Communications Nos. 210/1986 and 225/1987, Earl Pratt and Ivan Morgan v. Jamaica, UN 
Dee CCPR/C/35/D/210/1986 and 225/1987, Annex at 1, 10 (Apr. 7, 1989). 


In principle prolonged judicial proceedings do not per se constitute cruel, inhuman or degrading 
treatment even if they can be a source of mental strain for the convizted prisoners. However, the 
situation could be otherwise in cases involving capital punishment and an assessment of the cir- 
zumstances of each case‘would be necessary. In the present cases the Committee does not find that 
the authors have sufficiently substantiated their claim that delay in judicial proceedings consti- 
tuted for them cruel, inhuman and degrading treatment under article 7. 


~ The Paquete Habana, 175 U.S. 677, 700 (1900). 

T GA Res. 217A (III), UN Doc. A/810, at 71 (1948). 

= The RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §702(d) 

_(19=7) lists “torture or other cruel, inhuman or degrading treatment or punishment” as a violation of 

the customary international law of human rights. Compare Filartiga v. Pena-Irala, 630 F.2d 876 (2d 
Ci- 1980) (torture violates customary international law), with Forti v. Suarez-Mason, 694 F.Supp. 707 
(NL&. Cal. 1988) (cruel, inhuman or degrading treatment or punishment does not violate customary 
inze-national law). It is unlikely that a court in the United States would adopt the argument advanced 
in se text, at least in the near future. For the attitude of the former U.S. Legal Adviser, see Hearing, 
sutra note 133, at 39: “The decision in the Soering case which claimed it was cruel, unusual and 
in @ mane treatment to have a prisoner waiting in death row for several years is just unreasonable, we 
bel. ve, and we do not adhere to it, and we will never adhere to it.” But compare the attitude of Judge 
Wenstein in Ahmad v. Wigen, 726 F.Supp. 389, 414 (E.D.N.Y. 1989): “Soering constitutes an impor- 
tax precedent on the refusal to extradite because of anticipated torture, cruel conditions of incarcera- 
tica or lack of due process at trial in the requesting country. It reflects a persuasive though non-bind- 
inz ntérnational standard.” 

+ ZıMB. CONST. §15(1} (“No person shall be subjected to torture or to inhuman or degrading 
ptsishment or other such treatment’’), reprinted in CONSTITUTIONS OF THE COUNTRIES OF THE 
Woa tp (A. Blaustein & G. Flanz eds. 1989). 

™ The Supreme Court of Zimbabwe cited Article 3 and cases decided thereunder in holding that 
th= imposition of a sentence of whipping upon an adult male offender constituted an “inhuman or 
deg—ading” punishment in violation of §15(1) of the declaration of rights contained in its Constitution, 
id =tate v. Ncube, [1988] 2 S. Arr. L. Rep. 702 (Gubbay, J.A.). 
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procedural due process regarding extradition in such cases.'*! Other innovative 
invocations of Soering can be expected to bedevil the extradition efforts of the 
United States and other death penalty states in the years to come. 


Impact on U.S. Ratification of International Human Rights Treaties 


While the Court in Soering went out of its way to assert that it was not applying 
the European Convention to the United States,!®? implicit in its holding that 
Soering’s extradition by Great Britain would violate Article 3 is the finding that 
the conditions surrounding the use of the death penalty by the United States run 
against that article and, indeed, the customary international law of human 
rights.'*? That this perceived broadside against the U.S. legal system would raise 
defensive hackles in some legal quarters in the United States Government could 
have been expected.'®* What could not have been anticipated, however, was the 
overreaction to Soering, which threatens to undercut the value of the prospective 
U.S. ratification of the Torture Convention’ and, more seriously, clouds pros- 
pects for the meaningful ratification of other international human rights instru- 
ments now before the Senate. 

Two examples involving the Torture Convention amply substantiate the prob- - 
lem. Although the general similarity between the Eighth Amendment to the U.S. 
Constitution and Article 3 of the European Convention and comparable provi- 
sions has often been noted,’ actually the international prohibitions are “clearly 
broader than the ‘cruel and unusual punishment’ standard of the Eighth Amend- 
ment, at least in its inclusion of ‘treatment’ as well as punishment.”!®’ The oppor- 
tunity to upgrade U.S. constitutional protections might have been thought reason 
enough to ratify treaties containing the broader international prohibitions, but 
the Reagan administration took the opposite view in 1988 when it sent the Tor- 
ture Convention to the Senate for its advice and consent. Concerned that the 
phrase “‘degrading”’ treatment or punishment found in Article 16 “has been in- 
terpreted as potentially including treatment that would probably not be prohib- 
ited by the U.S. Constitution,” President Reagan recommended the following 
understanding: “The United States understands the term ‘cruel, inhuman or 
degrading treatment or punishment,’ as used in Article 16 of the Convention, to 
mean the cruel, unusual, and inhumane treatment or punishment prohibited by 
the Fifth, Eighth and/or Fourteenth Amendments of the Constitution of the 
United States.’’!°? 


151 Such use was made of Soerixg by Judge Weinstein in Ahmad v. Wigen, 726 F.Supp. at 410-15. 

152 See text at notes 119-20 supra. 

153 The factors marshaléd by the Court were found to violate Article 3, whose norms, in turn, are 
considered customary international law by the Restatement. See note 148 supra. 

154 See the statement of the former U.S. Legal Adviser, id. 

155 See note 30 supra. 

156 Indeed, the Commission's report noted “the similarity between Article 3 of the Convention and 
the Eighth Amendment.” See tex: at note 60 supra. 

157 H, HANNUM, MATERIALS ON INTERNATIONAL HUMAN RIGHTS AND U.S. CRIMINAL LAW AND 
PROCEDURE 59 (1989). 

158 Message of the President Transmitting the Convention Against Torture and Other Cruel, Inhu- 
man or Degrading Treatment or Punishment, S. TREATY Doc. No. 20, 100th Cong., 2d Sess. 1, 15 
(1988). 

189 Id, at 15-16. 
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Recently, however, in direct response to the Soering case,'® the Bush administra- 
tion upgraded this understanding to the status of a reservation,’® which has been 
accepted by the Senate.’®? Thus, when the United States finally ratifies the Tor- 
tune Convention, its obligations will be limited to the proscriptions already cov- 
ered by the Constitution. Now that this practice has been established, similar 
reservations will probably be attached to the International Covenant on Civil and 
Poditical Rights and the American Convention on Human Rights, should the 
Urited States eventually ratify these treaties.’ 

«A second, even more direct effect of Soering upon the U.S. approach to the 
Tzrture Convention occurred during the past year. The Bush administration, in 
response to the death penalty lobby in and out of Congress, proposed an addi- 
tional understanding, commonly called “the Soering understanding,” to the Con- 
veation to make it clear beyond any doubt that “ratification of the Convention will 
no. alter U.S. law regarding the death penalty issue.” 164 It reads as follows: 


“The United States understands that international law does not prohibit 
the death penalty, and does not consider the Convention to restrict or 
prohibit the United States from applying the death penalty consistent with 
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution 
of the United States, including any constitutional period of confinement prior to 
the imposition of the death penalty.’’'® 


Ne=edless as this understanding is,’ it, too, has been accepted by the Senate!®” and 


will doubtless serve as a model for understandings or reservations to the two other 
hunan rights treaties mentioned above.’ 

The unfortunate reservation to Article 16, which substantially guts the Torture 
Cemvention, coupled with the petulant and useless “Soering understanding” 
tacked on at the last moment, casts a pall upon the upcoming ratification of that 
Canvention and establishes precedents that will become major obstacles to effec- 
tiv2 participation by the United States in other human rights treaty regimes that, it 
is Loped, it one day will join. All that, of course, is not the fault, or the responsibil- 
itr of the Court or its judgment in Soering. “The fault,” Shakespeare has Cassius 
sa} to Brutus, “is not in our stars, But in ourselves,’’!® and it is the lack of political 


* See Hearing, note 133 supra, at 11: 


We would expect, therefore, that our Constitution would prohibit most (if not all)_of the 
practices covered in Article 16's reference to cruel, inhuman and degrading treatment or punish- 
ment. Nevertheless, we are aware that some countries give a broader meaning to this provision; 
for example, the European Court of Human Rights in Strasbourg has found the so-called “death 
row phenomenon” to constitute “cruel, inhuman and degrading treatment or punishment.” 


While such decisions are not binding on our courts, it is prudent that the U.S. specify that, 
because the Constitution of the United States directly addresses this area of the law, and because 
of the ambiguity of the phrase “degrading,” we would limit our cbligations under this Conven- 
tion to the prescriptions already covered in our Constitution. 


ist § EXEC. REP. No. 30, 10!st Cong., 2d Sess. 36 (1990). The language of the reservation varies 
sligatly from that of the understanding, but the content remains the same. 

12 Id atl. 

153 They were considered unnecessary by President Carter when he sent these treaties to the Senate 
in 1978. Message of the President Transmitting Four Treaties Pertaining to Human Rights, S. EXEC. 
Dos. C, D, E & F, 95th Cong., 2d Sess. iii, xii, xviii (1978). 

154 S. Exec. Rep. No. 30, supra note 161, at 10. 

135 Hearing, supra note 133, at 11 (emphasis added). 

138 The former U.S. Legal Adviser admitted as much in his testimony tefore Congress. fd. at 10-11. 

157 S, Exec. Rep. No. 30, supra note 161, at 1. 

148 See text at note 163 supra. Actually, President Carter in 1978 had recommended somewhat 
siralar capital punishment reservations, minus, of course, the final italicized clause above. 

159 W, SHAKESPEARE, Julius Caesar, act 1, sc. 2, lines 140-41 (A. Rowse ed. 1978). 
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will in the United States that has caused the debacle described above. Neverthe- 
less, anyone surveying the worldwide impact of Soering has to report these effects 
together with the more positive virtues of this most remarkable judgment by the 
European Court of Human Rights. 


RICHARD B. LILLICE* 


IN MEMORIAM 
LEO GROSS (1903-1990) 


The services of Leo Gross to the American Society of International Law and to 
its Journal were many, varied and important. They responded by bestowing on 
him the honors at their disposal—honorary vice presidency, honorary editorship 
and the Manley O. Hudson medal.! A long-time contributor to the Journal, he 
distinguished himself, in particular, for his work on the book reviews. He was the 
first editor of the book review department, serving from 1956 through 1985. His 
wide knowledge of scholars and their relations with each other, as well as of 
foreign languages and foreign patterns of thought, enabled him to match books 
and reviewers with uncanny finesse. He coped with the rising tide of international 
literary productivity—from 129 books received in 1956, to.280 in 1985—with- 
out resorting to the electronic data-processing devices he disdained. In addition, 
he wrote many reviews and briefer notices himself and continued to do so after 
carefully and gracefully handing over the department to his successor. 

The overt stages of Leo Gross’s career were chronicled in the Festschrift prz- 
pared by Karl Deutsch and Stanley Hoffmann for his sixty-fifth birthday.? The 
story began in Vienna where he studied under Hans Kelsen, who became his 
mentor and friend. In writing about Kelsen, Leo Gross departed somewhat from 
his habit of reticence about his past and revealed something of his own adventures 
in recounting those of his master: 


On July 15, 1927, I had an appointment to deliver to Kelsen my revised 
doctoral dissertation which he intended to have published. On that fateful 
day the Palace of Justice was burned down and clashes took place between tke 
police and workers. Kelsen and I went down into the main street and watched 
trucks bringing wounded from the outlying districts to the General Clinic. 
Kelsen was visibly shaken. . . . 


. . . On January 30, 1933, Dr. Erich Hula, who was in charge of tke 
Institute of International Law, and I escorted Kelsen’s daughters, Anna and 
Maria, to the “Juristen Ball.” When the news arrived that President 
Hindenburg had appointed Adolf Hitler Chancellor, one of the senior pro- 
fessors observed: “They are making carnival in Berlin.’ 


The formal biography shows merely that Leo Gross’s term as Chief of tke 
International Relations Section, International Institute of Intellectual Co-opera- 
tion of the League of Nations in Paris, ended in 1940 and that he began an 
appointment at the Fletcher School of Law and Diplomacy in 1941. In between 
lay an adventurous year, involving a slow and circuitous route via Vichy and Pau, 
and then Madrid and Lisbon, until an American liner carried him and his wife, a 


* OF the Board of Editors. 

180 ASIL Proc. 483 (1986). 

2 THE RELEVANCE OF INTERNATIONAL LAW: ESSAYS IN HONOR OF LEO Gross 270-71 (K. Deutsch 
& S. Hoffmann eds. 1968). 

3 Hans Kelsen: October 11, 1886-April 15, 1973, 67 AJIL 491, 493-94 (1973) (footnote omitted). 
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Viennese artist whom he had married in France, to the United States. There 
Gross almost immediately became the father of twins and began a productive and 
rewarding life as an American academic. Although always centered at Fletcher, 
thet life involved many trips to foreign countries and around the United States. 
His bibliography lists numerous books and articles on international law, with a 
pe-ticular emphasis on the work of the United Nations and the International 
Curt of Justice. 

(ross retained something of the tone of an Austrian scholar. He never became 
as worldly in the practical sense as other professors who dash off to Washington 
ani New York to tender advice and solace to governmental and business powers. 
‘There was an aura of cheerful pessimism about him, as befits the Central Euro- 
pean. He must have heard in Vienna the lilting song—“‘gliicklich ist wer vergisst 
wa nicht mehr zu ändern ist.” Crudely translated, it says, “Happy he who can 
ignore what there is no cure for.” Thus, Gross was able to survive a long series of 
disappointments with the tendency of international law in action to fall below 
international law in aspiration; he never gave way to despair. His standards of 
good performance in scholarship about the law of nations were unrelenting, and 
he was critical of both sloppiness and the tendency to distort the evidence of 
custom to produce rules that the author desired: His students were fortunate to 
have before them so splendid an example of learning and wisdom; they testify in 
numbers how much they admired him and gave him their affection.* 


DETLEV F. VAGTS* 


PAUL REUTER (1911-1990) 


Dn April 29, 1990, the international law community lost one of its leading 
fizures with the death of Paul Reuter. A member of the International Law Com- 
m:ssion of the United Nations since 1964 and an Honorary Member of the Society 
sirce 1984, Reuter was a modest man of simple tastes whose vision and grace will 
Icag be remembered by those who knew him. 

Born in 1911 in Lorraine, Reuter was educated in France. He obtained the 
p-2stigious title of Agrégé de droit in 1928 and received his Doctor of Laws at Nancy 
in 1933. He served in the French forces during World War II and, following the 
wer, played a pioneering role in the founding of the European Coal and Steel 
Community and, more profoundly, in developing the idea of a united Europe. 
Reuter held various government offices in the aftermath of the war and was a 
long-time adviser to the French Ministry of Foreign Affairs. He began his long 
a-d distinguished teaching career at the University of Nancy in the mid-1930s and 
lerer served on the law faculties of Poitiers, Aix-en-Provence and Paris. He had 
bzen a Professor Emeritus of the University of Law, Economics and Social Science 
of Paris since 1981. 

As one of the great international law minds of the world, Paul Reuter was 
naturally much in demand in international adjudications and arbitrations. He was 
the Agent of the French Government before the International Court of Justice in 
American Nationals in Morocco (1952) and Effects of Awards of Compensation Made by 
the United Nations Administrative Tribunal (1954). He also represented France be- 
fore the Court of Justice of the European Communities, the European Court of 


~ Their esteem was manifested in a volume, A COLLECTION OF THE WIT AND WISDOM OF LEO 
Geoss (N. C. Livingstone & F. Jhabvala eds. n.d.). 
= Of the Board of Editars. 
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Human Rights and the Franco-Swiss Conciliation Commission. But he was active 
on behalf of other governments as well, having served as adviser to Cambodia :n 
the Temple of Preah Vihear case (1962), to Spain in the Barcelona Traction case 
(1961-1969) and to Argentina in the Beagle Channel arbitration. Perhaps best 
known to students of international case law is his work as an arbitrator. He was a 
member of the tribunal in the Lake Lanoux case and the award, a landmark in the 
field of international water law, bears the unmistakable imprint of his thinking 
and skillful draftsmanship. He was an arbitrator in the Air Services Agreement cases 
of 1963 and 1978 (United States-France) and undoubtedly played no little role in 
crafting the 1978 award, which made a major contribution to the law of counter- 
measures. He also served as arbitrator in Holiday Inn v. Morocco and presided over 
the tribunal in the well-known case of Kuwait v. AMINOIL and in Panhandle Trunk- 
line v. Sonatrach. 

These signal accomplishments, however, do not begin to tell the story of a man 
so many regarded as mentor, teacher, model and friend. I had known Paul Reuter 
through his universal reputation and widely respected writings but first met him 
only in 1982 when I joined the International Law Commission. At that time ke 
was both Chairman of the newly enlarged Commission and special rapporteur for 
the ILC’s work on treaties between states and international organizations. His 
chairmanship was a model of efficiency and leadership. Punctuality—-unheard of 
in many UN meetings—was the order of the day and his gentle introduction of 
neophytes to the traditions of the ILC was much appreciated by new and old 
members alike. 

His mastery of the law of treaties, shared with so many through his well-known 
book on the subject, enabled Paul Reuter to function especially effectively as tke 
Commission’s special rapporteur. His reports were characterized by conciseness, 
lucidity and penetrating legal analysis. He was perhaps one of a vanishing breed of 
giants in the field for which he was the ILC’s special rapporteur. Doubtless, this 
quality was largely responsible for the ultimate success of the 1986 Vienna Confe-- 
ence—at which he served as the expert—in concluding a convention on the law of 
treaties between states and international organizations or between international 
organizations. 

In the Commission itself, Paul Reuter was known, admired and respected for his 
eloquence, his ability to build consensus, his wisdom, his vast experience. He was 
often the first speaker on a topic and his interventions were awaited with great 
anticipation. If he spoke from notes, they were minimal (he once admitted to me, 
almost apologetically, that he had a “‘terrific memory” after recalling what I had 
ordered for lunch some three years earlier). He could use his exceptional sense of 
humor deftly, to punctuate his own argument or deflate someone else’s. He was a 
tireless, powerful and consummately effective advocate for the rights and interes:s 
of the exploited and less privileged of the world. 

Yet for all his gifts and accomplishments, Paul Reuter was an uncommonly 
modest man. He declined the chairmanship of the ILC on more than one occasion 
and accepted his special rapporteurship only after being prevailed upon by the 
Commission. Compliments made him uncomfortable. In an era of conspicuous 
consumption, Reuter’s signatures in the Commission were a rumpled black rain- 
coat, a well-worn briefcase, and running shoes in which he walked the streets and 
parks of Geneva. One of his great joys was talking with young lawyers from Third 
World countries participating in the International Law Seminar. 

Paul Reuter’s impact on international law will be felt for years to come through 
his writing, several generations of his students, and his work with international 
organizations. He was blessed with a delightful, loving wife, who survives him, a 
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sca and three grandchildren whom he adored, and legions of friends and ad- 
macers. He was a citizen of the world, a wise and gentle man, and he will be missed 
br many. 


STEPHEN C. MCCAFFREY* 


CORRESPONDENCE 


The American Journai of International Law welcomes short communica- 
tions from its readers. It reserves the right to determine which letters 
should be published and to edit any letters printed. Letters should con- 
form to the same format requirements as other manuscripts. 


TO THE EDITOR IN CHIEF: 
July 3, 1990 


I have read with keen interest the article by Professor Philip Alston, U.S. Ratifi- 
cc don of the Covenant on Economic, Social and Cultural Rights- The Need for an Entirely 
New Strategy (84 AJIL 365 (1990)). While I agree with his analysis of the reasons 
fe- the U.S. failure heretofore to ratify this Covenant, 1 differ with his conclusion 
that the road to U.S. ratification “‘is likely to be a long, arduous and uncertain 
ove” (p. 393), as well as his prescription that the principal focus be shifted to “the 
well-being of Americans” from “that of Soviets or the citizens of any other coun- 
tr” (id.). May I explain my reasons as follows. 


During the mid-1980s, the chances of U.S. ratification of the Genocide Conven- 
tizn (78 UNTS 277) were considered remote, if not nil. Rooted in the death of six 
rllion Jews at the hands of Nazi Germany in World War II, the Genocide Con- 
vention was adopted by the General Assembly in December 1948. In June 1949, 
President Truman submitted it to the Senate for approval. where it languished for 
th_rty-seven years. Despite the fact that every President since Truman, with the 
exception of Eisenhower, supported the ratification of the Convention, it was not 

-urtil February 19, 1986, that the Senate, by a vote of 33 to 11, approved the 
Convention. Because of the need to enact enabling legislation, the date for entry 
ir:-o force of the Convention for the United States was delayed until February 23, 
1=89. Might the experience of U.S. ratification of the Genocide Convention pro- 
y de some precedent for U.S. ratification of the Covenant on Economic, Social 
avd Cultural Rights, as well as such other international human rights treaties as 
th2 Covenant on Civil and Political Rights, the Convention on the Elimination of 

_ A] Forms of Racial Discrimination and the American Convention on Human 

Reghts? 


Two factors influencing U.S. ratification of the Genocide Convention have 
been mentioned in the press: the quest for Jewish support in the 1984 presidential 
e-æction campaign, and the need to lend credibility to U.S. championing of human 
r shts issues vis-a-vis Soviet bloc countries.’ To these may be added a third factor: 
refugees. 


Concerned with the mass expulsion of a country’s own citizens as a major cause 
of refugee flows (e.g., Vietnam’s expulsion of Vietnamese of Chinese origin in the 
lz-e 1970s), the Office of the U.S. Coordinator for Refugee Affairs sought to deal 
with this root cause by focusing on the obligations of the country of origin under 
inzernational law, including its obligations under the Genocide Convention (to 
wich Vietnam is a party). For Article II of that Conventicn defines genocide as an 
act “committed with intent to destroy, in whole or in part, a national, ethnical, 


* Member, International Law Commission; Professor of Law, University of the Pacific, McGeorge 
Sool of Law. 
See, eg., Christian Sci. Monitor, Apr. 11, 1985, at 7. 
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racial or religious group, as such:. . . (b) Causing serious bodily or mental harm 
to members of the group; (c) Deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in part. . . .” 


But the attempt of the U.S. Coordinator’s Office officially to invoke the Geno- 
cide Convention was thwarted by the fact that the United States had not itself 
ratified the Convention. This raised the question: Why not ratify the Convention? 
That effort was thus intensified, with the U.S. Coordinator’s Office lending its 
weight to those favoring ratification. 


At one point, the question of what specific “reservations” and “‘understand- 
ings” could be accepted by the United States as conditions for ratifying the Can- 
vention began to confound supporters of ratification. There was a general realiza- 
tion that a prolonged debate over their merits or demerits might risk unraveling 
the fragile coalition of the Convention’s proponents in the executive branch and 
the Senate. In the end, the counsel of Professor Louis B. Sohn proved invaluab:e: 
without delving into the substance of any “reservations” and “understandings,” 
he wisely placed them in juxtaposition to “ratification,” underscoring the fact that 
the latter is far more significant, visible and pertinent than whatever reservations 
or understandings might be attached to a treaty. If President Wilson, he argued, 
had chosen to accept the Senate’s reservations to the Treaty of Versailles, the 
entire post-World War I history might have been different, with the United 
States as a member of the League of Nations. Thus, a protracted debate over 
reservations and understandings was avoided. 


What lessons can we learn from this brief and oversimplified account of U.S. 
ratification of the Genocide Convention? Certainly, some major ingredients fa- 
voring U.S. ratification of the Genocide Convention apply also to U.S. ratification 
of the Covenant on Economic, Social and Cultural Rights. The refugee factor is a 
case in point. Millions of people, particularly in Africa, have been forced by 
drought or civil strife to leave their own countries as refugees in search of food. 
The fulfillment of the right to food—the single most important right in that 
Covenant (for without food, all other rights are illusory)—would in one stroke 
remove an important cause of refugees. 


But the implementation of the right to food would also yield rich dividends in 
international cooperation. In recognition of this basic human right, the United 
States and the Soviet Union recently reached an agreement under which Soviet 
planes deliver American grain to starving Ethiopians. The increasing liberaliza- 
tion movement in Eastern Europe under perestroika is conducive to changing the 
right to food from an abstract principle into a realizable goal, to which the 1966 
Covenant gives concrete expression. 


Might not all this argue in favor of U.S. ratification of the Covenant—not only 
from the standpoint of “the well-being of Americans,” -but also from “that of 
Soviets or the citizens of any other country’? The foregoing should provide at 
least some food for thought. 


LUKE T. LEE 


TO THE EDITOR IN CHIEF: 
October 15, 1990 


Professor Detlev Vagts’s International Law in the Third Reich (84 AJIL 661 
(1990)) strikes me as one of the most significant writings published recently in the 
Journal. The article is much more than a brilliant discussion of international legal 
doctrines of Nazi Germany. What makes it uniquely valuable is its focus on an 
international lawyer living and acting under a ruthless totalitarian regime that 
professed and enforced an ideology inherently hostile to the basic precepts of 
international law and justice. Vagts portrays the behavior of the German interna- 
tionalists with insight and objectivity. He is sensitive to the human drama that 
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mst have inevitably accompanied choices made by most of those lawyers; he is 
ncnjudgmental, and yet quite clear on where he stands. 


The article will appeal in particular to those internationalists who themselves 
experience the pressures of a totalitarian regime, such as—toutes proportions 

edées—-a Communist one. It should not be difficult for them to make use of 
Vazts’s scheme distinguishing four types of behavior (resistance, emigration, in- 
temal emigration, and opportunism) as a blueprint to categorize their own re- 
spcnse to those pressures. As it looks now, such categorization in the case of Soviet 
ard Eastern European internationalists will be more or less a private act, for there 
seams to be no strong determination either in the post-Communist countries, or 
outside, to make accountable those internationalists who manipulated interna- 
ticaal law to expand Communist domination in clear violation of the purposes and 
principles of the UN Charter. There may be good reasons for this. The Commu- 
nis. regimes came to an end in those countries gradually, through political re- 
forms rather than bloody war; thus, there was time for some to change their views 
and adjust to the new trends. Furthermore, it might have been recognized that a 
witch hunt, once started, may never end, and that the social costs of evening the 
sccre may be too high. The obvious need for a constructive, rather than a destruc- 
tive, environment in which to build a new, democratic society could be a valid 
ccmsideration. But as Professor Vagts reminds us, “even in so-called totalitarian 
regimes there is some room for moral decisions” and “‘[t]he situation of those who 
tozk indefensible positions during one period of history can be rather unpleasant 
when times change” (pp. 701-02}. ` 


“Jagts’s article is equally important for those who were lucky enough never to 
have been forced to make hard choices. They may want to ponder what they 
would do under the circumstances that the German internationalists encountered 
in the Third Reich. And, following up that thought, they may ask themselves how 
they used their knowledge and skills, when they were free to say and do whatever 
they wanted. Vagts’s article invites such soul-searching. Tne article may well be a 
mzst serious and thought-provoking discourse on the professional responsibility 
of an international lawyer. I certainly intend to require my students to read it for 
mj international law course. ` : 


MARIA FRANKOWSKA * 


= Professor of Law, Southern Illinois University. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


MARIAN NASH LEICH* 


The material in this section is arranged according to the system em- 
ployed in the annual Digest of United States Practice in International Law, 
published by the Department of State. 


LAW OF THE SEA 
(U.S. Digest, Ch. 7, §9) 
South Pacific Regional Envirenmental Convention 


On September 25, 1990. President George Bush transmitted to the Senate for 
advice and consent to ratification the Convention for the Protection of the Natu- 
ral Resources and Environment of the South Pacific Region, with Annex, and the 
Protocol for the Prevention of Pollution of the South Pacific Region by Dumping, 
with Annexes, done at Noumea, New Caledonia, on November 24, 1986. A sez- 
ond Protocol to the Convention, the Protocol Concerning Cooperation in Com- 
bating Pollution Emergencies in the South Pacific Region, an executive agree- 
ment, was transmitted to the Senate for its information. 

The general legal obligations created by the Convention are designed to protect 
the marine environment of the region from a variety of:sources of marine pollu- 
tion and, the President pointed out, to provide environmental protection for 
American Samoa, Guam, and the Northern Mariana Islands, as well as for the 
Convention area as a whole. Noting that the Convention and its Protocols had 
entered into force on August 22, 1990, President Bush urged their “expeditious 
U.S. ratification.” Such action, he said, 


would demonstrate not only our commitment to the protection of the marine 
environment of the South Pacific but our continuing political commitment to 
the region as well. . . [and] would also allow the United States to participate 
fully at the first meeting of Parties, which will likely establish the financial and 
institutional arrangements for implementing the Convention.’ 


An accompanying report on the Convention submitted to the President by 
Acting Secretary of State Lawrence S. Eagleburger, dated September 11, 1990, 
follows in part: 


The Convention area encompasses the 200-nautical-mile zones of twenty- 
four states and territories located in the South Pacific region and the areas of 
high seas beyond 200 miles that are entirely enclosed by those zones. A 
Party may add to the Convention area those areas under its jurisdiction whic 
fall within specified coordinates in the Pacific region if no other Party objects. 
The Convention area does not include internal or archipelagic waters except 
as may otherwise be provided in a protocol. 


The Convention does not prohibit nuclear testing, although that was an 
objective of virtually all the island states. Instead, it obligates Parties to take 


* Office of the Legal Adviser, Department of State. 
! S. TREATY Doc. No. 21, 101st Cong., 2d Sess. 1 (1990). 
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all appropriate measures to prevent, reduce and control pollution in the Con- 
vention area which might result from the testing of nuclear devices. The 
Convention includes a ban on the dumping of radicactive waste in the Con- 
vention area. There is no ban on the dumping of low-level radioactive waste 
in the 1972 Convention on the Prevention of Marine Pollution By Dumping 
of Wastes and Other Matter (“London Dumping Convention”) to which the 
United States is a Party. The Convention will promote harmony in the South 
Pacific region, an area with unique geographic circumstances which prelimi- 
nary scientific evidence indicated at the time of signing was not particularly 
well-suited for dumping low-level radioactive waste. The United States was 
neither engaging in nor had any plans to engage in the dumping of low-level 
radioactive waste in the Convention area at the time of signing, nor does it 
now have any plans to do so. 


` The United States does not regard our agreement to the Convention as a 
precedent for such provisions in other regional agreements or under the 
London Dumping Convention. On a related point, it was the Parties’ intent 
that the prohibition on storage of radioactive waste in the Convention area 
does not apply to storage either on a vessel operating in the Convention area, 
or offloading or loading in port, or to storage on dry land. 


The Convention represents the culmination of work related to the Action 
Plan for the South Pacific Regional Environment Program (SPREP), adopted 
by the Ministerial-Level Conference on the Human Environment in the 
South Pacific, held in Rarotonga, Cook Islands, in March 1982. Thus this 
treaty is referred to as the SPREP Convention. The final text was negotiated 
at two meetings in November 1986, at Noumea, New Caledonia, and has 
been signed by thirteen nations, including the United States. Also adopted at 
that time were two Protocols, one on dumping, submitted herein, and the 
Protocol Concerning Cooperation in Combating Pollution Emergencies in 
the South Pacific Region, which is appropriately treated as an executive 
agreement. This agreement calls for the establishment of reporting require- 
ments, response measures and mutual assistance in combating pollution 
emergencies, and it designates the Organization to carry out additional ad- 
ministrative functions. The United States will implement the Pollution Emer- 
gencies Protocol under existing statutory authority which, among other 
things, defines the hazardous substances as to which the United States may 
take action. A copy of the Pollution Emergencies Protocol is included for the 
information of the Senate. 


The Convention and Protocols are considered a major step forward both 
with regard to protecting the environment of the South Pacific and to U.S. 
relations with the states concerned. The Convention bridges differences be- 
tween the island states, which have expressed concern over environmental 
issues, particularly nuclear issues, and the other states with strategic interests 
in the region. It is designed to reduce tensions by creating a legal framework 
and institutional arrangements for mutual assistance and cooperation, scien- 
tific projects, and information exchange. 


The major provisions of the Convention are the following: 


Article 1 identifies the geographic coverage of the Convention, as de- 
scribed above. 


Article 2 defines various Convention terms, including the Convention area 
and “pollution.” The definition of “dumping” is substantially the same as 
that of the 1972 London Dumping Convention. In addition, several wastes 
are listed which are not to be considered radioactive and thus not subject to 
the prohibitions of Article 10. To dispel any ambiguity that may be raised by 
the definition of non-radioactive substances in Article 2(d), I recommend that 
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the United States include the following understanding at the time of deposit 
of its instrument of ratification: 


In ratifying the Convention, the United States understands that wastes 
and other matter which would be recommended for exemption from regu- 
latory control as radioactive waste by the relevant recommendations, 
standards, and guidelines of the International Atomic Energy Agency shall 
be treated as non-radioactive for the purposes of the Convention. 


With respect to secretariat and depositary functions, “Organization” is 
defined as the South Pacific Commission and “Director” as the Director of 
the South Pacific Bureau for Economic Cooperation. 


Article 3 provides that any Party may add to the Convention area those 
areas under its jurisdiction which fall within specified coordinates in the Pa- 
cific region as long as no other Party objects. 


Article 4 encourages Parties to conclude bilateral or multilateral agree- 
ments, including regional or subregional agreements, to further the objec- 
‘ tives of the Convention. Such agreements must be consistent with the Con- - 
vention and in accordance with international law. The subject matter of the 
Convention and its Protocols shall be construed in accordance with interna- 
tional law. The Convention does not increase rights of States against vessels 
on the high seas. Nothing in the Convention and its Protocols shall prejudice 
the present or future claims and legal views of any Party concerning the 
nature and extent of maritime jurisdiction, or affect the sovereign rights of 
States to exploit and develop their own natural resources in a manner consis- 
tent with the duty to protect the environment. The general provisions of 
Article 4 are implemented in subsequent articles. Article 4 was not intended 
to create any independent obligation beyond those specifically established in 

other provisions. 


Article 5 indicates general obligations to take appropriate measures to pre- 
vent, reduce and control pollution of the Convention area, and ensure sound 
environmental management and development of natural resources. Parties 
are required to cooperate with competent global, regional and subregional 
organizations in promoting the objectives of the Convention and its Protocols 
and to assist each other in fulfilling their obligations. 


Article 6 provides an obligation to take appropriate measures to prevent 
pollution caused by discharges from vessels and to ensure the effective appli- 
cation of generally accepted international rules and standards (understood to 
be those established by the International Maritime Organization). 


Articles 7, 8, and 9 obligate States to take appropriate measures to prevent, 
reduce, and control pollution emanating from land-based sources, Fon the 
exploration or exploitation of the seabed, and from discharges into the atmo- 
sphere from activities under the jurisdiction of the Parties. 


Article 10 provides an obligation to take appropriate measures to prevent, 
reduce, and control pollution caused by dumping from vessels, aircraft or 
man-made structures at sea, including the effective application of relevant 

` international rules and procedures (understood to be those promulgated 
under the 1972 London Dumping Convention). The Parties agree to pro- 
hibit the dumping of radioactive wastes or other radioactive matter in the 
Convention area. With regard to dumping of radioactive wastes, the Conven- 
tion is more restrictive than the London Dumping Convention. It is the view 
of the concerned departments and agencies that no additional implementing 
legislation is needed with regard to ocean dumping of radioactive waste. 
Under U.S. law, 33 U.S.C. §1412(a), dumping of high-level radioactive waste 
is absolutely prohibited. With regard to low-level radioactive waste, while 
U.S. law establishes a permitting process, no applications for such permits 
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have been received and no permits have been granted. In fact, the United 
States has not pecan lined: any low-level radioactive waste since 1970. U.S. 
law, 33 U.S.C. §1414, requires that any permit for the ocean dumping of 
low-level radioactive waste be issued only by the Administrator of the Envi- 
ronmental Protection Agency, after certain environmental safety and proce- 
dural requirements have been met, and approval by a joint resolution of 
Congress. 


The Parties also agree to prohibit the disposal into the seabed and subsoil of 
radioactive wastes or other radioactive matter, without prejudice to the issue 
of whether such disposal is “dumping.” These prohibitions also apply to the 
continental shelves of Parties, defined in accordance with international law, 
which extend beyond the Convention area... 


Article 11 provides an obligation to take all appropriate measures to pre- 
vent, reduce and control pollution in the Convention area resulting from the 
storage of toxic and hazardous material. It also obligates Parties to prohibit 
the storage of radioactive wastes or other radioactive matter in the Conven- 
tion area. The United States agreed to this prohibition on the understanding 
(confirmed in the Report of the High Level Conference) that it does not apply 
to vessels or aircraft navigating the Convention area, in port, or to storage on 
dry land. 


Article 12 obligates Parties to take all appropriate measures to prevent, 
reduce, and control pollution in the Convention area which might result from 
the testing of nuclear devices. 


Article 13 requires Parties to take all appropriate measures to prevent, 
reduce and control environmental damage, particularly erosion, in the Con- 
vention area caused by engineering, mining activities, sand removal, land 
reclamation, and dredging. 


Article 14 requires Parties to take appropriate measures to protect and 
preserve rare or fragile ecosystems and depleted, threatened or endangered 
flora and fauna in the Convention area. Parties are required, as appropriate, 
to establish protected areas but such areas must not affect the rights (such as 
navigation and overflight) of other Parties or third states under inter- 
national law. 


Article 15 requires Parties to cooperate in dealing with pollution emergen- 
cies and to develop individual and Joint contingency plans for responding to 
such incidents. It also requires Parties to notify countries or territories likely 
to be affected by such pollution incidents. 


Article 16 obligates Parties to develop technical guidelines and legislation 
for their major development projects which may aftect the marine environ- 
ment and to assess the effects of such projects in order to minimize harmful 
impacts. 


Articles 17 and 18 obligate the Parties to cooperate either directly or 
through global, regional and subregional organizations in scientific research 
related to the purposes of the Convention, to develop research and monitor- 
ing programs relating to the Convention area, and to cooperate in the provi- 
sion of technical and other assistance to other Parties in fields relating to 
pollution and environmental management. 


Article 19 obligates Parties to inform the Organization (i:e., the South 
Pacific Commission) of measures taken to implement the Convention and its 
Protocols. 


Article 20 provides an obligation to cooperate in the formulation and 
adoption of rules and procedures regarding liability and compensation for 
pollution damage. A 
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Articles 21 through 25 provide, inter alia, for the duties of the secretariat 
(the Organization) for meetings of the Contracting Parties at two-year inter- 
vals, for the adoption of additional protocols, for amendment of the Conven- 
tion and its Protocols, and for rules and procedures regarding annexes to the 
Convention and its Protocols. The financial rules and budget of the Organiza- 
tion must be adopted by consensus. 


Article 26 describes procedures for peaceful settlement of disputes and 
provides for submission to arbitration upon agreement of the Parties. 


Article 27 establishes a requirement that a state may become a Party to the 
Convention only if it becomes a Party to one or more Protocols at the same 
time and vice versa. Adoption of amendments and other decisions regarding 
a Protocol may be taken only by Parties to it. 


Articles 28 through 32 contain clauses relating to signature, ratification, 
acceptance or approval, accession, entry into force, and denunciation of the 
Convention. 


Article 33 describes the responsibility of the Depositary. 


The Annex on Arbitration establishes procedures for the settlement of 
disputes pursuant to Article 26 of the Convention, including the establish- 
ment of a tribunal, allocation of costs of arbitration, and issuance of an award. 


The SPREP Convention does not apply to military ships and aircraft. Arti- 
cle 4 states that the Convention and its Protocols shall be construed in ac- 
cordance with international law. Customary international law recognizes the 
sovereign immunity of such ships and aircraft. However, since the Conven- 
tion is not explicit in this regard, I recommend that the United States include 
the following understanding at the time of deposit of its instrument of ratifi- 
cation: 


It is the understanding of the United States that as the Convention does 
not apply to any warship, naval auxiliary, or other vessels or aircraft owned 
or operated by a state and used, for the time being, only on government 
non-commercial service and therefore entitled to sovereign immunity 
under international law, each state shall ensure, by the adoption of appro- 
priate measures not impairing operations or operational capabilities of such 
vessels or aircraft owned or operated by it, that such vessels or aircraft act in 
a manner consistent, so far as is reasonable and practicable, with this Con- 
vention. 


_ The Protocol for the Prevention of Pollution of the South Pacific Region 
by Dumping, with Annexes, regulates within the Convention area the deliber- 
ate disposal at sea (“dumping”) of wastes and other matter. It conforms very 
closely to the London Dumping Convention. Annex I lists those substances 
which may not be dumped because of their potential to harm the marine 
environment, such as organohalogens, mercury, cadmium, oil, and persistent 
plastics, with the addition of organophosphorous compounds. No additional 
implementing legislation is needed with respect to organophosphorous com- 
pounds. These compounds include chemical] warfare agents, insecticides, and 
other materials. Under U.S. law, 33 U.S.C. §1412(a), no dumping permits 
may be issued for chemical warfare agents. With respect to industrial waste— 
the category into which most organophosphorous compounds would fall— 
U.S. law prohibits ocean dumping by December 31, 1991 and effectively 
prohibits dumping in the interim, 33 U.S.C. §1414b(a). Annex II identifies 
wastes which may be dumped so long as a prior special permit has been 
obtained, to ensure that special care is taken with regard to such factors as site 
selection, monitoring, and disposal methods. Annex III contains environmen- 
tal protection criteria for the issuance of a general dumping permit for the 
dumping of all wastes and other matter not listed in Annexes I and II. 
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The major provisions of the Protocol on Dumping are the following: 


Articles 1 and 2 identify “Convention” as the SPREP Convention and 
“Protocol Area” as the SPREP Convention area. (Convention definitions of 
“dumping” and “pollution” also apply to the Protocols.) 


Article 3 contains an obligation to control pollution by dumping, and pro- 
hibits dumping within the territorial sea and the exclusive economic zone or 
onto the continental shelf of a Party without that Party’s approval. 


Articles 4, 5, 6, and 7 establish obligations with respect to prohibited sub- 
stances, special permits, general permits, and factors governing the issue of 
permits. 


Article 8 establishes criteria in Annex IV for the allocation of substances to 
Annexes I (substances which may not be dumped) and II (substances which 
may be dumped with a special permit). 


Articles 9, 10, 11, and 12 parallel the provisions of the 1972 London 
Dumping Convention with respect to force majeure, emergencies, issuance of 
permits, and implementation and enforcement. 


Article 13 acknowledges the right of each Party to adopt other measures to 
prevent dumping, in accordance with international law. 


Articles 14, 15, and 16 provide for reporting of dumping incidents, institu- 
tional arrangements, and meetings of the Parties. 


Article 17 states that the provisions of the Convention relating to any pro- 
tocol shall apply with respect to this Protocol. 


By enhancing environmental protection in the region, the Convention and 

- Dumping Protocol will directly benefit the U.S. territories in the area. Ratifi- 

cation will demonstrate our continued commitment to the environment and 

will further other United States political, economic and strategic interests in 

the South Pacific region. An Environmental Assessment will be forwarded 
separately to the Senate for its information. 


During the negotiation of the Convention, the Department of State con- 
sulted with other departments and agencies of the Federal Government, as 
well as with American Samoa, Guam and the Northern Mariana Islands, the 
Congress and affected private sector groups. All concerned departments and 
agencies of the Executive branch support U.S. ratification of this Convention 
and the Dumping Protocol.” 


WORLD WAR II: GERMAN REUNIFICATION 
(U.S. Digest, Ch. 14, §2) 
T-eaty on the Final Settlement with Respect to Germany 


On September 25, 1990, President George Bush transmitted to the Senate for 
advice and consent to ratification the Treaty on the Fina] Settlement with Respect 
t= Germany and a Related Agreed Minute, signed at Moscow on September 12, 
1990, by the United States, the Federal Republic of Germany, the German Demo- 
cratic Republic, France, the Union of Soviet Socialist Republics, and the United 
Eingdom of Great Britain and Northern Ireland. The Treaty. ended the division. 


2 Id, at 49-55. 

For the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 
(che “London Dumping Convention”), Dec. 29, 1972, see TIAS No. 8165, 26 UST 2403, 1046 
UNTS 120. 
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of Germany and Berlin, provided for the full withdrawal of all Soviet forces by the 
end of 1994, and terminated all remaining four-power rights and responsibilities 
for Berlin and for Germany as a whole. It culminated six months of negotiations 
among the six signatories, utilizing the “two-plus-four” procedure that was estab- 
lished at Ottawa on February 13, 1990. 

President Bush discussed its features, in part as follows: 


The Treaty makes clear that the current borders of the Federal Republic of 
Germany and [the] German Democratic Republic shall be the final and defin- 
itive borders of a united Germany. All the provisions relating to Germany’s 
border with Poland were worked out with the participation and approval of 
the Government of Poland. 


The Treaty specifies that the right of a united Germany to belong to alli- 
ances with all the rights and responsibilities arising therefrom shall not be 
affected by any of its provisions. 


The Treaty provides for the withdrawal of all Soviet troops from the terri- 
tory of a united Germany by the end of 1994. The Treaty also provides for 
the continued presence of British, French, and American troops in Berlin 
during the interim period at the request of the German government. During 
this period the German government shall have complete freedom regarding 
the stationing of territorial defense units of its own armed forces within the 
territory of the former German Democratic Republic, and these armed 
forces shall remain outside the integrated NATO military command struc- 
ture. Following the departure of Soviet troops by 1994, there shall be no 
remaining limitations regarding the location of German armed forces 
throughout Germany and their integration with NATO structures. Non- 
German Allied forces and nuclear weapons systems shall not be stationed or 
deployed within the territory of the present German Democratic Republic. 
The Agreed Minute, for which I am also seeking your advice and consent, 
provides a special rule for application of the term “deployed.” 


The President’s letter of transmittal was accompanied by a report on the Treaty 
by Secretary of State Baker, dated September 24, 1990, that summarized the 
Treaty as follows: 


The Preamble to the Treaty takes note of the fact that the parties have 
been living in peace for the past forty-five years and of the recent historic 


! S. TREATY Doc. No. 20, 101st Cong., 2d Sess. 1-2 (1990). 

The President also called to the attention of the Senate three letters on issues arising in the context 
of German unification, which were enclosed as attachments to the accompanying report on the Treaty 
by Secretary of State James A. Baker III. These were (1) a letter from Secretary Baker to Foreign 
Minister Hans-Dietrich Genscher of the Federal Republic of Germany, dated September 11, 1990, 
concerning compensation for claims of U.S. nationals for expropriations in the former Soviet zone of 
occupation in Germany or in the Soviet sector of Berlin, including such claims arising between 1945 
and 1949, that had been the subject of intergovernmental negotiations between the United States and 
the German Democratic Republic; (2) a letter from Prime Minister Genscher and Prime Minister and 
Foreign Minister Lothar de Maiziére of the German Democratic Republic to their counterparts in the 
two-plus-four negotiations, dated September 12, 1990, containing the assurances of the two German 
Governments in regard to, inter alia, protection of a free democratic order in a united Germany, 
prohibition of parties and associations with National Socialist (Nazi) aims, and the obligation to discuss 
the international treaties of the German Democratic Republic with the contracting parties concerned; 
and (3) a letter from Foreign Minister Genscher to Secretary Baker, dated September 18, 1990, giving 
the assurance of the Federal Republic of Germany regarding settlement after unification of questions 
of compensation and restitution for claims of U.S. nationals that had been the subject of negotiations 
between the United States and the German Democratic Republic, as well as for claims of Jewish victims 
of the Nazi regime against the German Democratic Republic. Jd. at 2, 17-19. 

For the text of the Treaty, see also 29 ILM 1186 (1990). 
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changes in Europe. It recalls, inter alia, the parties’ obligations under the 
United Nations Charter and the principles of the Final Act of the Helsinki 
Conference on Security and Cooperation in Europe and confirms their readi- 
ness to reinforce everyone’s security, in particular by adopting effective arms 
control, disarmament and confidence-building measures. It also welcomes 
the decision of the German people to live in a democratic, unified state and 
states the intent of the Parties to conclude the final settlement with respect to 
Germany. 


Article 1 establishes that the external borders of the Federal Republic of 
Germany and the German Democratic Republic shall be the externa] borders 
of the united Germany, definitive from the date on which the Treaty comes 
into force. The article also includes the German assurance that the united 
Germany has no territorial claims whatsoever against other states, now or in 
the future; that Germany and Poland shall confirm the existing border be- 
tween them in a treaty that is binding under international law; and that the 
constitution of the united Germany shall not contain provisions inconsistent 
with the border principles set forth in the Treaty. 


Article 2 contains assurances from the two German states that only peace 
will emanate from German soil, that according to the constitution of the 
united Germany acts which disturb the peace will be unconstitutional and a 
punishable offense and that the united Germany will never employ any of its 
weapons except in accordance with its constitution and the Charter of the 
United Nations. 


Certain German assurances and statements regarding arms control are 
contained in Article 3. Specifically, Article 3 includes the two German states’ 
reaffirmation of their renunciation of the manufacture and possession of and 
control over nuclear, biological and chemical weapons, as well as their com- 
mitment that the united Germany will also abide by these commitments. 
Article 3 also includes a statement made in Vienna at the Negotiations on 
Conventional Armed Forces in Europe by the Federal Republic of Germany, 
in full agreement with the Government of the German Democratic Republic, 
that the armed forces of the united Germany shall be reduced to 3h 0,000 
within three to four years, commencing on the entry into force of the first 
Conventional Armed Forces in Europe Agreement. 


The Governments of the two German states and the Soviet Union state in 
Article 4 that they will settle by treaty the conditions for and the duration of 
the presence of Soviet armed forces on the territory of the present German 
Democratic Republic and of Berlin, as well as the conduct of the withdrawal 
of these armed forces which will be completed by the end of 1994. 


Article 5 of the Treaty deals with the stationing of troops and military 
activity in the present territory of the German Democratic Republic and 
Berlin both during and after the Soviet withdrawal from that territory. It 
provides that only German territorial defense units not integrated into the 
North Atlantic Treaty Organization shall be stationed in that territory until 
the completion of the withdrawal of Soviet armed forces in accordance with 
the Soviet commitment to withdraw their forces by the end of 1994. Article 5 
also states that the Government of the united Germany will reach agreement 
with the Western Allies on the continued stationing of the forces of the 
United States, United Kingdom and France in Berlin for the period of the 
Soviet presence. The Treaty also provides that the number of non-German 
troops and the amount of their equipment will not be greater than at the time 
of signature of the Treaty and they will not introduce new categories of 
weapons. 


Article 5 further provides that following the withdrawal of Soviet troops, 
German armed forces fully integrated into any alliance structure to which 
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Germany is a member may be stationed in that part of Germany. German 
forces may not introduce into that part of Germany nuclear weapons carriers. 
This does not, however, preclude the introduction of “conventional weapon 
systems which may have other capabilities in addition to conventional ones 
but which in that part of Germany are equipped for a conventional role and 
designated only for such.” Also pursuant to Article 5, foreign armed forces 
and nuclear weapons or their carriers will not be stationed in that part of 
Germany or deployed there after the Soviet withdrawal. An Agreed Minute 
to the Treaty provides that application of the word “deployed” as used in this 
Article for the period after Soviet withdrawal shall be decided by the Govern- 
ment of the united Germany “in a reasonable and responsible way taking into 
account the security interests of each Contracting Party as set forth in the 
preamble.” 


Article 6 preserves the united Germany’s right to belong to alliances, with 
all the rights and responsibilities arising therefrom. 


The Four Powers terminate their rights and responsibilities relating to 
Berlin and to Germany as a whole in Article 7. Accordingly, the correspond- 
ing, related quadripartite agreements, decisions and practices are terminated 
and all related Four-Power institutions are also dissolved. 


Article 8 provides that the Treaty shall be ratified or accepted by the 
parties and, in the German case, by the Parliament of the united Germany as 
soon as possible. 


The Treaty shall enter into force, in accordance with Article 9, on the date 
of deposit of the last instrument of ratification or acceptance by the united 
Germany, the French Republic, the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and Northern Ireland and the United 
States of America. 


Article 10 provides that the original of the Treaty shall be deposited with 
the Government of the Federal Republic of Germany and that all four lan- 
guage texts are authentic.” 


? S. Treaty Doc, No. 20, supra note 1, at 15-17. 

At the request of the Senate Committee on Foreign Relations, the Department of State furnished 
the following list of agreements included among those terminated by Article VII of the Final Settle- 
ment Treaty: : 


—the London Protocol of September 12, 1944, 

-~the Agreement on Control Machinery in Germany of November 14, 1944, 

—-the Declaration Regarding the Defeat of Germany and the Assumption of Supreme Author- 
ity by the Allied Powers of June 5, 1945, 

—the Allied Statement on Zones of Occupation in Germany and the Occupation of “Greater 
Berlin” of June 5, 1945, 

—the Allied Agreement on the Quadripartite Administration of Berlin of July 7, 1945, 

—the Agreement Further Amending the Protocol of September 12, 1944 to Include France in 
the Occupation of Germany and Administration of “Greater Berlin” of July 26, 1945, 

—the Agreement by the Deputies to the Allied Commanders-in-Chief in Germany on Activa- 
tion of the Control Machinery of July 31, 1945, 

—and the Quadripartite Agreement of September 3, 1971. 


Included among the decisions and practices that ate terminated are: 

—those governing air, land and sea access to and from Berlin and the Federal Republic of 
Germany, 
5 BE a governing the freedom of movement within the four occupation Sectors of Greater 

erlin, 

—those governing the demilitarization and security of Berlin, and 

—those governing the relationship of Berlin and the Federal Republic of Germany, 

—and all the Four-Power legislation and directives issued by the Allied Control Council and the 
Allied Kommandatura in Berlin. 
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Following a hearing on September 28, the Senate Committee on Foreign Rela- 
ticns, by a vote of 19-0 on October 2, 1990, ordered the Treaty reported favor- 
ably to the Senate for its advice and consent. Portions of the committee’s report 
fa low: 


ll. BACKGROUND 


With Germany’s unconditional surrender at the end of the Second World 
War, the allies’ major objectives with regard to Germany were to end the 
German capacity for war and to create a democratic German state. In agree- 
ments concluded during and immediately after the war—at Potsdam and 
Yalta—the Four Powers decided upon the general division of territory in 
Eastern Europe and agreed to occupy Germany to achieve their objectives. 


The allies divided Germany into occupation zones. The Soviet Union occu- 
pied the part of Germany that became the German Democratic Republic; and 
the French, British, and Americans occupied zones that became the Federal 
Republic. In the late 1940’s, disagreements emerged between the Soviet 
Union and the three Western powers regarding Germany’s borders, repara- 
tions, and the future political status of the German state. By 1947, any illusion 
of consensus on Germany had ended. 


As the battle lines of the cold war began to solidify, the Soviet Union balked 
at efforts to create a fully sovereign German state, and instead created a 
military defense against the West in the eastern part of Germany. In response, 
France, Great Britain, and the United States unified the three Western occu- 
pation zones, and the Federal Republic was founded in 1949. Later that year, 
the Soviet Union authorized establishment of the German Democratic Re- 
public, to which it formally granted sovereignty in 1954. 


The three Western powers maintained their occupation regime in Ger- 
many until 1955, when they abolished the Allied High Commission that had 
administered the Federal Republic. In the same year, the Federal Republic of 
Germany became a member of the North Atlantic Treaty Organization. In 
supervising this transition, however, the three Western powers explicitly re- 
served their rights with respect to Germany as a whole and to Berlin, to the 
setting of Germany’s ultimate boundaries, and to participation in the conclu- 
sion of a final treaty. 


Separate wartime agreements governed the status of Berlin. As with Ger- 
many as a whole, Germany’s former capital was divided into four occupation 
zones; governance was performed by an Allied Kommandatura (AK), com- 
prised of the military commanders of the four allies. Since 1948, when the 
Soviet commander left the AK, the Western allies have exercised their au- 
thority in the three western sectors, while the U.S.S.R. exercised these rights 
in the Soviet zone. Allied rights in Berlin fell into three main categories: 
access and free circulation; demilitarization; and security and intelligence 
functions. 








The above list of categories of decisions and practices thus includes such documents as: 

—the Decision of the Control Council Approving the Establishment of Air Corridors of No- 
vember 30, 1945, 

the Decision of the Air Directorate Amending Draft Regulations Governing Flights in the. 
Air Corridors in Germany and the Berlin Control Zone of December 18, 1945 and, 

—-the Genera! Principles for the Control of Navigation Between Zones on the Inland Water- 
ways of Germany, Approved by the Coordinating Committee on May 16, 1946. 


3 Exec, Rep. No. 33, 101st Cong., 2d Sess. 26-27 (1990). 
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Throughout the postwar period, Berlin has symbolized the rift in East- 
West relations. The 1948 Berlin blockade, the 1953 Berlin uprising, and the 
1961 erection of the Berlin Wall were landmarks in the evolution of the.cold 
war. In 1971, to “promote the elimination of tension and the prevention of 
complications in Berlin,” the Four Powers signed the Quadripartite Agree- 
ment on Berlin. The agreement permitted greater civilian access, trade, and 
other communication between Berlin and the Federal Republic. 


Legally, Berlin has remained under the Four-Power status established by 
the postwar agreements. In the Treaty on the Final Settlement with Respect 
to Germany, the Four Powers have sought to exercise their rights with regard 
to Berlin and Germany as a whole while returning full sovereignty to a united 
Germany. 


Although German unification remained a shared long-term goal of the 
FRG and the three Western powers, the process accelerated unexpectedly in 
the fall of 1989 with a peaceful revolution in the GDR and the crumbling of 
the Berlin Wall. By year’s end, early unification appeared inevitable. In Feb- 
ruary 1990, acting to set an orderly course, the Four Powers and the two 
Germanys agreed in Ottawa on a framework for negotiation. Under the 
“two-plus-four” process, the Federal Republic and the German Democratic 
Republic would address the internal process of unification while the Four 
Powers discussed the external issues arising from the Second World War and 
its aftermath. 


According to the negotiating history presented to the committee, the six 
Foreign Ministers met four times after their February meeting in Ottawa: on 
May 5 in Bonn, on June 22 in Berlin, on July 17 in Paris, and on September 12 
in Moscow. There were also 10 meetings of the two-plus-four at the subminis- 
terial level. f 


Because of the importance of satisfying Polish concerns, the Foreign Minis- 
ter of Poland participated in that part of the July 17 meeting which addressed 
the Polish border issue. ' 


The treaty was signed at the September 12 ministerial meeting in Moscow. 
On October 1 in New York City, the Four Powers met again to sign a tempo- 
rary accord suspending their rights in anticipation of, and to allow for, Ger- 
man unification and the return of full sovereignty to Germany. This compan- 
ion document to the full treaty was necessary as a transitional measure be- 
cause the treaty will enter into force only after ratification is approved by the 
legislatures of the Four Powers and the united Germany. 


VI [V]. COMMITTEE COMMENTS 


The Treaty on the Final Settlement with Respect to Germany constitutes a 
landmark in international diplomacy. 


History in this century has been dominated by two overarchin 
events—successive world wars in the first half and, throughout the second 
half, a great geopolitical rift that has threatened civilization on our planet. 
This treaty marks a closing point for both of these major events of the 20th 
century. 


The devastating wars between 1914 and 1945 were related, one leading 
inexorably to the next. Each involved the question of Germany, and neither 
war resolved it. This treaty, embraced by the German people and by their 
neighbors, should at long last provide a stable solution to the German ques- 
tion; its ratification will thereby, in a very real sense, mark a culmination of 
the First and Second World Wars. 
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The treaty also marks the final chapter of the second predominant event of 
our century: the geopolitical rift known as the cold war, which has shaped all 
world politics since 1945. Throughout that period, Germany’s division into 
two occupied, heavily armed, and ideologically opposed sectors has symbol- 
ized the confrontation between East and West. The treaty provides not only 
for German unification but also for crucial steps needed to bridge the East- 
West divide. 


For American foreign and defense policy, too, the treaty is a landmark— 
the crowning achievement of the policy of containment in Europe. The es- 
sence of that policy was to provide a defensive shield behind which free-mar- 
ket democracy could take firm root, then to maintain that shield until such 
time as the Soviet Union was prepared to enter the community of democratic 
nations. At this point, the future of the Soviet Union itself remains uncertain. 
But the Kremlin leadership has, by most evidence, determined to allow the 
nations of Eastern Europe to chart their own course. United States policy in 
Europe has thus proven a magnificent success, of which Americans can be 
justly and permanently proud. 


The German people as well can be proud, for in the period since the 
horrors of Hitler the successor German generation has built a successful and 
prosperous democracy firmly attached to Western values and fully at peace 
with its neighbors. Earlier this year, as the prospect of German unification 
began to loom large, more than one committee member expressed concern 
that a unified Germany might revive territorial ambitions long held in check 
by superpower occupation. This concern was intensified by the seeming slow- 
ness of West German leaders to make unambiguous statements regarding a 
united Germany’s borders. The committee therefore ascribes great impor- 
tance to the fact that this treaty expresses—in paragraph | of article I—a 
solemn confirmation and commitment that the borders of the united Ger- 
many shall be confined to the territory of the two German states and that “the 
definitive nature of the borders of the united Germany is an essential element 
of the peaceful order in Europe.” 


Finally, the committee notes that, although its text is comparatively brief, 
this treaty may be the most constructive arms control agreement in history. 
Not only does the treaty pledge a united Germany to renounce aggressive war 
and any intention to manufacture, possess, or contro] nuclear, biological, or 
chemical weapons; to reduce its armed forces to a level of 370,000; and to 
adopt a constitution that reflects the principles of peace. It also, in implicit 
eeehanae for a German commitment to maintain a relatively modest military 
force purely for purposes of defense, requires a total withdrawal, by 1994, of 
_ the major Soviet occupation force in Eastern Europe. The implementation of 
these terms will transform the face of Europe. 


In sum, the committee believes that this treaty fulfills the major postwar 
American foreign policy objective with regard to Germany: a free and united 
Germany, linked to the West through social and political systems reflecting 
common values. 


VI. SPECIFIC ISSUES 
Borders 


While the treaty commits Germany to accept its present borders as final 
and definitive, and specifically refers to the existing German border with 
Poland, it makes no mention of the borders of the other, non-German signa- 
tories of the treaty. Members of the committee raised questions regarding the 
treaty’s possible effect on the Baltic States. Specifically, Senators expressed a 
concern raised by the Government of Estonia that the treaty could be inter- 
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preted as tacitly accepting the Soviet Union’s incorporation of the Baltic 
States in 1939 [1940, following invasion by Soviet armies on June 17, 1940]. 


In preparation for committee action on the treaty, members considered the 
possibility of appending to the Senate advice-and-consent resolution a so- 
called category 1 condition regarding the Baltic States. Category 1 conditions 
affirm a U.S. policy, and depending upon wording may be binding on the 
U.S. Government with regard to that policy, but need not be communicated 
to other nations or accepted by them. In contrast, category 2 conditions must 
be communicated but do not require formal acceptance; and category 3 con- 
ditions require communication and formal acceptance by the other party or 
parties. 


If, in this instance, the committee had determined that several conditions 
were needed, including some in categories 2 or 3, it would have included all in 
the advice-and-consent resolution. However, since the committee had only 
one purpose—the reaffirmation of U.S. policy with regard to the Baltic 
States—it determined that this could as effectively be accomplished by a 
simultaneous, separate Senate resolution considered in conjunction with the 
treaty. 


In the committee’s view, this approach held the advantage of allowing a 
“clean” resolution of ratification while avoiding the possibility that other 
parliaments might be tempted, by the impression that the Senate had added a 
“condition,” to engage in similar or even countervailing action. 


The committee emphasizes, however, that this decision was peculiar to the 
current treaty and the circumstances that surround it, and that its action 
should not be interpreted as a precedent indicating that the committee will 
forgo adding conditions with regard to future treaties if, in the committee’s 
judgment, such action is warranted by treaty terms or surrounding circum- 
stances. 


The committee points out that the administration supports the separate 
Senate resolution reported by the committee. Indeed, on October 3, in his 
proclamation on German-American Day, President Bush stated as follows: 


The achievement of German unity will also give hope to others, particu- 
larly the Baltic peoples, that a peaceful but determined struggle for na- 
tional self-determination can succeed even over seemingly insurmountable 
obstacles. The United States remains true to its policy of nonrecognition of 
the annexation of the Baltic states, just as we never wavered in our support 
for German unity even through the darkest hours of the cold war. 


Connection between a CFE Agreement and Soviet and German Forces 


Article II] (paragraph 2) of the treaty refers to an FRG statement of intent 
to reduce the troop strength of a unified Germany to 370,000 within 3 to 4 
years. The statement declares that this “reduction will commence on the 
entry into force of the first CFE agreement.” Relatedly, article IV states that 
the Soviet withdrawal from Germany “will be completed by the end of 1994, 
in connection with the implementation of the undertaking of the Federal 
Republic of Germany and the German Democratic Republic referred to in 
paragraph 2 of article III of the present treaty.” 


Accordingly, a key question is how or whether German force reductions 
and Soviet withdrawals are linked to a CFE agreement. During the hearing, 
committee members asked whether the reductions in German forces referred 
to in article III and the withdrawal of Soviet forces referred to in article IV 
are contingent upon the achievement of a CFE agreement, and, with or with- 
out a CFE agreement, whether Germany’s reduction to a force level of 
370,000 would create a requirement for Soviet withdrawal. 
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Representing the administration, Mr. Zoellick [Robert B. Zoellick, Coun- 
selor of the Department of State] stated that the removal of Soviet troops by 
the end of 1994 is a “clearly binding legal commitment” regardless of the 
conclusion of a CFE agreement; he did not make the same statement with 
regard to the reduction of German forces. 


While the committee acknowledges that the conclusion of a CFE agree- 
ment is expected and may even be highly likely, members noted that the 
administration was not able to give unequivocal assurances regarding Ger- 
man force reductions in the absence of a CFE agreement. When asked 
whether the German force-reduction commitment is binding, Mr. Zoellick 
responded: ““Fhey [Germany] are not bound by the very nature of the 
statement.” ; 


In further questioning, Mr. Zoellick did underscore that the other signa- 
tories to the treaty have taken note of the German statement regarding force 
reduction, and consider the German intent to be clear. He stated: “The 
German statement that you read in article III is a politically binding statement 
of intent of the Federal Republic to which the German Democratic Republic 
associates itself to reduce forces as stated therein. . . . In terms of the CFE, it 
is our understanding that the [political] commitment stands regardless of 
whether one has a [CFE] agreement or not.” 


Nuclear Weapons in Germany 


American forces in West Germany have always maintained custodial con- 
trol over United States nuclear weapons there, but NATO planning has envis- 
aged that in a crisis some of these weapons could be transferred to West. 
German (and other NATO) forces. In the treaty, however, a united Germany 
forswears “‘possession” and “control” of nuclear weapons. Accordingly, the 
committee questioned how the treaty affects current nuclear arrangements 
between United States and German forces, through which Germany could in 
a crisis acquire “‘control” of nuclear weapons. 


During questioning, Mr. Zoellick responded that the FRG had years ago 
forsworn the possession or control of nuclear weapons yet had remained a 
party to ‘‘dual-key” arrangements for purposes of defense. Thus, arrange- 
ments that had existed under that pledge could be expected to continue. The 
committee concludes that the principle of avoiding German “control” will be 
satisfied by the fact that the President of the United States will continue to 
determine the disposition of any United States nuclear weapons stationed on 
German soil. 


Deployments of Foreign Forces 


Article V (paragraph 3) of the treaty states: “Foreign armed forces and 
nuclear weapons or their carriers will not be stationed in that part of Ger- 
many or deployed there [the territory of the present German Democratic 
Republic].” In an Agreed Minute, the signatories deal with the word “‘de- 
ployed”’ as follows: “Any questions with respect to the application of the word 
‘deployed,’ as used in the last sentence of paragraph 3 of article V will be 
decided by the Government of the united Germany in a reasonable and re- 
sponsible way, taking into account the security interest of each contracting 
party as set forth in the preamble.” 


According to administration testimony, an understanding exists among the 
signatories that “deployed” in this context precludes large-scale exercises as 
defined by the 1986 Stockholm Agreement on confidence building. How- 
ever, Mr. Zoellick stated that ‘after the transition period, the formal legal 
basis is. . . for the united Germany to determine what activities could take 
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place there. On the basis of a statement of a German official in the negotiating 
session [this means] not large-scale exercises. Other things could take place.” 


Mr. Zoellick explained that while the treaty is clear in its prohibition of the 
stationing of foreign armed forces in the eastern part of Germany, the United 
States was seeking flexibility with regard to other reasonable, defense-related 
activities in that region. He stated that “the interpretation of the word ‘de- 
ployed’ would be up to the united German Government, taking into account 
the interests of all parties involved.” 


American Forces in Berlin 


Regarding the continued presence of U.S. forces in Berlin, article V of the 
treaty provides that “the Government of the united Germany will conclude 
with the Governments of those states which have armed forces stationed in 
Berlin treaties with conditions which are fair taking account of the relations 
existing with the states concerned.” The administration has informed the 
committee that the German Government has requested that the troops of the 
United States, France, and Britain remain during the transition period; at the 
committee’s request, the administration provided copies of the exchange of 
notes on the status of forces and on Berlin stationing. These letters, included 
in the appendix of this report, set out the procedures for continued allied 
presence in Berlin during the transition period. 


Scope of Arrangements Terminated 


Under article VII of the treaty, the Four Powers terminate certain “‘agree- 
ments, decisions, and practices.” The committee believed it necessary to clar- 
ify what precisely this meant. At committee request, the administration pro- 
vided a complete list, which is included in the appendix of this report, of all 
the “agreements, decisions, and practices” to which article VII refers. 


Claims 


The treaty does not include mention of unresolved claims by U.S. citizens 
and Jewish victims of the Nazi regime against the German Democratic Re- 
public. However, substantive commitments are undertaken in letters (con- 
tained in the appendix) exchanged between Secretary of State Baker, Foreign 
Minister Genscher, and East German Prime Minister de Maiziére. Under 
these commitments, claims issues are intended to be handled once unification 
has occurred. 


The committee notes particularly Foreign Minister Genscher’s September 
18 letter to Secretary Baker, which gives assurances that “the Government of 
the Federal Republic of Germany will resolve in intergovernmental discus- 
sions with the Government of the United States shortly after unification the 
claims of United States nationals that have been the subject of governmental 
negotiations between the Governments of the United States and the German 
Democratic Republic. The Federal Republic of Germany will also seek to 
provide expeditious and satisfactory resolution of claims of Jewish victims of 
the Nazi regime against the German Democratic Republic shortly after unifi- 
cation.” 


In his letter transmitting the treaty to the Senate, President Bush draws 
attention to these commitments as providing “further evidence that the Gov- 
ernment of the united Germany will build on the exemplary record of the 
Federal Republic of Germany in promoting democratic values.’’ 


3 S. Exec. Rep. No. 33, supra note 2, at 1-9. 
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Dn October 10, 1990, the Senate, by a vote of 98 to 0, with two senators absent 
anz not voting, gave its advice and consent to ratification of the Treaty on the 
Final Settlement with Respect to Germany.* 

On September 25, 1990, the United States concluded feur further agreements 
ancillary to the Final Settlement Treaty: an Agreement on the Settlement of 
Ce-tain Matters Relating to Berlin between the Government of the Federal Re- 
public of Germany and the Governments of the French Republic, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of Amer- 
icz signed at Bonn on September 25, 1990; and three bilateral exchanges of notes 
with the Federal Republic of Germany. The three exchanges of notes, dated 
September 25, 1990, concerned, respectively: 


(1) the Convention on the Presence of Foreign Forces in the Federal Re- 
public of Germany; 


(2) the Agreement between the Parties to the North Atlantic Treaty Re- 
garding the Status of their Forces;° and the Agreement to Supplement the 
Agreement of June 19, 1951 between the Parties to the North Atlantic 
Treaty Regarding the Status of their Forces with Respect to Foreign Forces 
Stationed in the Federal Republic of Germany;’ and 


(3) the Agreement on the Presence in Berlin, for a limited period, of 
Armed Forces of the French Republic, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America (following the re- 
quest by the Federal Republic of Germany that armed forces of the “three 
States’’ remain in Berlin). 


a further exchange of notes between the Federal Republic of Germany and the 
U-ited States of America, September 27 and 28, 1990, related to: 


(1) the Convention on Relations between the Three Powers and the Fed- 
eral Republic of Germany," as amended by Schedule I to the Protocol on the 
Termination of the Occupation Regime in the Federal Republic of Ger- 
many;° and 


* 136 Cone. REC. $14,874 (daily ed. Oct. 10, 1990). 
“The resolution of the Senate Committee on Foreign Relations, reaffirming U.S. policy in regard to 
the Soviet Union’s forcible incorporation of the three Baltic States, follows: 


Resolved, 


(a) The Senate finds as follows: 


(1) the President and Secretary of State have made repeated statements emphasizing long- 
standing United States policy to reject, and not recognize, the incorporation of the Baltic States by 
the Union of Soviet Socialist Republics; and 

(2) the President and his representatives have also stressed that this policy is in no way altered 
or compromised by the provisions of the Treaty on the Final Settlement with Respect to Ger- 
many. 


(b) It is the sense of the Senate that the President should take all appropriate steps to ensure 
that the act of United States ratification of the Treaty on the Final Settlement with Respect to 
Germany, and the affirmation of the definitive nature of the borders of a unified Germany which 
the treaty entails, are not construed by any government to imply anv diminution or compromise 
of United States determination not to recognize the forceful incorparation of the Baltic States by 
the Union of Soviet Socialist Republics. 


S. Ses. 334, 10 1st Cong., 2d Sess., id. at $14,863. 
E Det. 23, 1954, 6 UST 5689, TIAS No. 3426, 334 UNTS 3. 
E June 19, 1951, 4 UST 1792, TIAS No. 2846, 199 UNTS 67. 
* Aug. 3, 1959, 14 UST 531, TIAS No. 5351, 481 UNTS 262. 
E May 26, 1952, 6 UST 4251, TIAS No. 3425, 331 UNTS 327. 
= Det. 23, 1954, 6 UST 4117, TIAS No. 3425, 331 UNTS 253. 
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(2) the Convention on the Settlement of Matters Arising out of the War 
and the Occupation,'® as amended by Schedule IV to the Protocol on the 
Termination of the Occupation Regime in the Federal Republic of 
Germany." 


The Agreement on the Settlement of Certain Matters Relating to Berlin was 
concluded in view of the suspension /termination of four-power rights with regard 
to Germany as a whole, as well as Berlin, and the consequent termination of 
agreements, decisions and reserved rights, and in view, also, of the Agreement 
between the Federal Republic of Germany and the “three States”? Concerning the 
Presence, for a Limited Period, of the Forces of the Three States in Berlin. It 
provides for the continued validity of rights and obligations created or established 
under the authority of the three Western powers (referred to in the Agreement as 
“the three States”) during the period in which the three Western powers exer- 
cised supreme authority in their sectors of Berlin (i.e., from 1945 to the present). 

Under Article 3 of the Berlin Settlement Agreement, German courts or authori- 
ties may exercise such jurisdiction as they have under German law in respect of 
any proceedings relating to an act or omission which occurred in or in respect of 
Berlin before quadripartite rights and responsibilities ceased to have effect (i.e., 
either by suspension of their operation, or, if there is no such suspension, by entry 
into force of the Final Settlement Treaty). They may not, however, exercise juris- 
diction over the following institutions and persons, even if their official functions 
have ended, or in the following proceedings: 


(a) the Allied Authorities; 

(b) members of the Allied Forces in non-criminal proceedings relating to 
an act or omission which occurred in the exercise of their official functions; 

(c) members of the Allied Forces in criminal proceedings, unless the State 
concerned consents to the initiation of proceedings; 

(d) judges of the courts established by the Allied Authorities in Berlin and 
other court personnel who were similarly exempt from German jurisdiction, 
in so far as they acted in the exercise of their official duties; 

(e) members of the Military Missions and Delegations accredited to the 
Control Council in proceedings relating to an act or omission which occurred 
in the exercise of their official functions; 

(f) proceedings for which the authorization required under Law No. 7 of 
the Allied Kommandatura Berlin of 17 March 1950 for the exercise of Ger- 
man jurisdiction was denied; , l ` 

(g) other proceedings relating to an act or omission which occurred in the 
exercise of official functions for the Allied Forces. 


In any proceeding to which the above exceptions to jurisdiction apply, when- 
ever a question arises whether or not a person has acted in the exercise of official 
duties or functions, the proceedings shall be permitted only on the basis of certifi- 
. cation by the state concerned that the act or omission did not occur in the exercise 
of official duties or functions. Article 3, paragraph 4 confers jurisdiction upon 
German courts over disputes arising from employment contracts, including social 
security obligations, or contracts for the supply of goods or services, concluded 
before quadripartite rights and responsibilities ceased to have effect. Actions 
against the three states shall be brought against the Federal Republic of Germany, 
and actions by them shall be instituted by the Federal Republic of Germany. 

Article 4 provides for the continuing validity of judgments and decisions ren- 
dered in or in respect of Berlin by any tribunal or judicial body established by the 


10 May 26, 1952, 6 UST 4411, TIAS No. 3425, 332 UNTS 219. 
4 Note 9 supra. 
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Allied authorities before quadripartite rights and responsibilities ceased to have 
effect. 

Under Article 5, no claims may be asserted by the Federal Republic of Germany 
or subject to Article 3) by any person subject to its jurisdiction against the three 
stz’.2s or any one of them, or against institutions or persons acting on behalf of or 
uréer the authority of the three states or any one of them, arising out of acts or 
orsssions in or in respect of Berlin that occurred before quadripartite rights and 
reszonsibilities ceased to have effect. The Federal Republic also assumes responsi- 
bility for any unsettled claims for compensation for occupation damage. 

Under Article 6, questions of movable and immovable property arising from 
th= suspension of the operation, or termination, of quadripartite rights and re- 
spzasibilities shall be dealt with in the context of the Agreement Concerning the 
Presence, for a Limited Period, of Forces of the Three States in Berlin (by ex- 
che ge of notes). At the end of the transitional period provided thereby (i.e., by 
th= end of 1991), the three states shall have the opportunity to continue to use 
suck property as may be needed by their diplomatic and consular establishments if 
appropriate arrangements (rental, exchange of property, or purchase) can be 
agreed upon. 

Farther provisions of the Agreement concern business pending before French 
occupation judicial tribunals, consultations regarding the interpretation or appli- 
caton of the Agreement, review thereof, and the provisional application of the 
Agreement until its entry into force.’” 

The exchange of notes regarding the Convention on the Presence of Foreign 
Feces in the Federal Republic of Germany establishes that, subject to two condi- 
ticzs, it shall remain in force following the establishment of German unity and the 
conclusion of the Treaty on the Final Settlement with Respect to Germany, and 
that the existing territorial application of the Convention shall remain unaffected 
by the establishment of German unity. The Convention is subject to review by the 
paries upon the request of any party, and any stationing party may withdraw from 
it ¿oon two years’ notice to the other parties. The Federal Republic of Germany 
ma terminate the Convention in respect of one or more parties upon two years’ 
nc ce to them. 

Corresponding exchanges of notes took place between the Federal Republic of 
Germany and the sending states other than the French Republic (Belgium, Can- 
aca. the Netherlands, and the United Kingdom of Great Britain and Northern 
Ir=nd). (The Federal Republic exchanged a separate note with France, with 
which it also has an additional 1966 agreement on stationing.) 

The exchange of notes regarding the 1951 NATO Status-of-Forces (SOFA) 
Azreement and the 1959 NATO SOFA Supplementary Agreement states that 
the Agreements remain in force following the establishment of German unity and 
the conclusion of the Treaty on the Final Settlement with Respect to Germany, 
sulmect to the right of any party to request a review of the Supplementary Agree- 
ment and subject, further, to the fact that the existing territorial application of 
those Agreements shall remain unaffected by the establishment of German unity. 

The fourth numbered paragraph of the notes exchanged provides that, in view 
of the latter fact, any official activity by the forces of the sending states (Belgium, 
Canada, France, the Netherlands, the United Kingdom and the United States), 
the r civilian components, and members and dependents in the five Lander of the 
for ner German Democratic Republic (Brandenburg, Mecklenburg-Vorpom- 


© S. Exec. REP. No. 33. supra note 2, at 28-38; Dept. of State Files L/T. 
E S, Exec. Rep. No. 33, supra note 2, at 39-40; Dept. of State Files L/T. 
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mern, Saxony, Saxony-Anhalt and Thuringia), with the exception of travel to and 
from Berlin, shall only occur with the express consent of the German authorities. ' 
Private activities by any member of their forces or civilian components or by any 
dependent shall not require consent. The forces of the sending states, their civil- 
ian components, and their members and dependents shall enjoy in the named 
Länder the same status as accorded to them in the other ten named Länder of the 
Federal Republic of Germany (i.e., those constituting the Federal Republic as it 
existed prior to the unification of Germany). The provisions of the fourth num- 
bered paragraph shall apply in Berlin for the Belgian, Canadian and Netherlands 
forces, their civilian components, and their members and dependents when qua- 
dripartite rights and responsibilities cease to have effect. Any differences arising 
between the parties to this agreement relating to the practical application of the 
fourth numbered paragraph shall be settled by consultation between representa- 
tives of the Federal Republic of Germany and any other party directly concerned. 
The provisions of the paragraph are to be reviewed at the expiration of 1994, 
unless the parties to the agreement agree to an earlier date. 

Corresponding exchanges of notes took place between the Federal Republic of 
Germany and the other five sending states.'* 

The exchange of notes concerning the presence in Berlin, for a limited period, 
of armed forces of the French Republic, the United Kingdom of Great Britain and 
Northern Ireland, and the United States of America embodies the agreement of 
the three states and of the Federal Republic of Germany that the forces of the 
three states may be present in Berlin up to their respective levels (personnel and 

military equipment) in effect on September 12, 1990. The forces of the three 
states, their civilian components, and their members and dependents in Berlin or 
moving between Berlin and the ten named Lénder of the Federal Republic shall 
enjoy the same status as that. accorded to them in those Länder. The Federal 
Republic shall guarantee to the forces of the three states in Berlin, in accordance 
with relevant German legislation, the continued availability at no cost of facilities 
and accommodations necessary for the fulfillment of their mission. Facilities and 
accommodations used until the present time but no longer necessary for the ful- 
fillment of their mission are to be released to the German authorities as soon as 
possible. The note continues: 


5. The French, United Kingdom and United States forces in Berlin shall 
closely coordinate all activities with the competent German authorities on the 
understanding that primary responsibility for ensuring the security of Berlin 
rests with German authorities. For this purpose, they shall establish appro- 
priate liaison arrangements. 


6. The Federal Republic of Germany shall provide facilities for the train- 
ing of the French, United Kingdom and United States forces in accordance 
with respective national training standards and with the principles in Annex 1 
to this Agreement [“‘Principles for Training’’]. 


7. The Federal Republic of Germany shall provide for costs of the French, 
United Kingdom and United States force[s] related to the fulfilment of their 
mission, in accordance with the principles in Annex 2 to this Agreement 
[Principles for Funding’’] and as may subsequently be agreed between the. 
Parties concerned. 


8. The Federal Republic of Germany shall guarantee and facilitate air 
movements to and from Berlin and surface movements between Berlin and 
the Laender Baden-Wuerttemberg, Bavaria, Bremen, Hamburg, Hesse, 


. 4, Exec. Rep. No. 33, supra note 2, at 40-43; Dept. of State Files L/T. 
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Lower Saxony, North-Rhine/Westphalia, Rhineland-Palatinate, Saarland 
and Schleswig-Holstein by French, United Kingdom and United States 
forces. 


Corresponding exchanges of notes took place between the Federal Republic of 
Germany and the French Republic and the United Kingdom of Great Britain and 
N=rthern Ireland.’ 

The exchange of notes, September 27 and 28, 1990, concerning the Relations 
and the Settlement Conventions, provides that the Relaticns Convention shall be 
suspended upon the suspension of the operation of quadripartite rights and re- 
spcnsibilities with respect to Berlin and to Germany as a whole, and shall be 
te—ninated upon the entry into force of the Treaty on the Final Settlement with 
Respect to Germany. It also provides that, subject to specified provisions of the 
Sealement Convention remaining in force (which are set out in the third num- 
bered paragraph of the notes), that Convention shall be suspended and shall termi- 
nate at the same time as the Relations Convention. The suspension/termination 
also applies to the letters.and exchanges of letters relating to both Conventions, 
except for paragraph 7 of the letters of October 23, 1954, from the Federal 
Chancellor to each of the three High Commissioners relating to facilities for 
embassies and consulates, as well as the letters of October 23, 1954, in confirma- 
ticn from the High Commissioners, which the third numbered paragraph of the 
nctes specifically retains in force. 

The fourth numbered paragraph of the Federal Repubiic’s note of September 
27 reads: 


4. (a) The Government of the Federal Republic of Germany declares that it 
shall take all adequate measures to ensure that the provisions of the Settle- 
ment Convention which remain in force shall not be circumvented in the 
territory of the present German Democratic Republic and in Berlin. 


(b) With regard to Article 11 of Chapter One [General Provisions] of the 
Settlement Convention: 


The Government of the Federal Republic of Germany is aware of the 
continued existence of I.G. e A.G.i.L. under the original 
name and shall use its best endeavours to achieve a satisfactory solution 
consistent with the objectives which were expressed in Article 11 of 
Chapter One. 


(c) With regard to Chapters Three [Internal Restitution, with the 
Charter of the Supreme Restitution Court as an Annex], Four [Compensa- 
tion for Victims of Nazi Persecution], and Five [External Restitution, 
with Annex]: . 


The Government of the Federal Republic of Germany confirms that the 
deletion of Chapters Three, Four and Five shall nct affect the continued 
application of the principles set forth therein in respect of internal restitution, 
compensation for victims of Nazi persecution and external restitution, as well 
as the continued application of the corresponding provisions of the Federal 
Restitution Law.and the Federal Compensation Law. The compensation pen- 
sions awarded to the victims of Nazi persecution and to their descendants 
shall continue to be granted in accordance with the applicable provisions. 


The Government of the Federal Republic of Germany shall ensure that 
upon suspension of the Settlement Convention the jurisdiction of the Su- 
preme Restitution Court is transferred to German courts. 


ES, Exec. Rep. No. 33, supra note 2, at 44-49; Dept. of State Files L/T. 
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The Government of the Federal Republic of Germany states that the Fed- 
eral Restitution Law and the Federal Compensation Law will be extended to 
the territory of the present German Democratic Republic. 


In this respect further proren that take account of the conditions pre- 
vailing there are required. 


(d) With regard to Chapter Nine of the Settlement Convention [Claims 
[[of the Federal Republic of Germany and its nationals]} Against Foreign 
Nations or Nationals]: ; 


Articles 2 and 3 of Chapter Nine have not been retained on the assumption 
that all questions dealt with therein have been settled as far as the Parties to 
the Settlement Convention are concerned. 


The Government of the Federal Republic of Germany has assumed the 
responsibility for the determination and satisfaction of any claims by persons 
subject to its jurisdiction which are referrėd to in Article 3 and which may still 
be asserted under German law. 


Corresponding exchanges of notes took place between the Federal Republic of 
Germany and the French Republic and the, United Kingdom of Great Britain and 
Northern Ireland.'® 

On October 1, 1990, the Governments of the French Republic, the Union of 
Soviet Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America, represented by their Foreign Ministers 
meeting in New York, 


Having Teata to the Treaty on the Final Settlement with respect to Ger- 
many signed at Moscow on 12 September 1990, which provides for the termi- 
nation of their rights and responsibilities relating to Berlin and to Germany as 
a whole, 


Declare[d] that the operation of their rights and responsibilities relating to 
Berlin and to Germany as a whole shall be suspended upon the unification of 
Germany [which took place on October 3, 1990], pending the entry into 
force of the Treaty on the Final Settlement with respect to Germany [under 
its Article 9; see p. 163 supra]. Asa result, the operation of the corresponding, 
related quadripartite agreements, decisions and practices and all related Four 
Power institutions shall likewise be suspended upon the unification of 
Germany. 


The Government of the Federal Republic of Germany, represented by its 
Minister for Foreign Affairs, and the Government of the German Democratic 
Republic, represented by its Minister for Education and Science, . . . [took] 
note of this declaration."” 


16 S, Exec. REP. No. 33, supra note 2, at 50-53; Dept. of State Files L/T. 
Article 11 of Chapter One of the Settlement Convention, supra note 10, reads: 


1. The Allied High Commission legislation concerning the termination of the deconcentration 
and liquidation of the I.G. Farbenindustrie A.G.i.L., to the extent that such legislation is in force 
on the entry into force of the present Convention, shall be maintained in force until the liquida- 
tion of the I.G. Farbenindustrie A.G.i.L. in accordance with such legislation has been completely 
carried out. Those provisions of the legislation referred to in the first sentence of this paragraph 
which concern rights or obligations (Rechtsverhdltnisse) continuing to exist after the completion 
of the liquidation of 1.G. Farbenindustrie A.G.i.L. shall be maintained in force until such rights 
and obligations have been completely settled. 


2. The Federal Government shall ensure that the measures decreed under the legislation 
referred to in paragraph | of this Article by regulations or orders of the Allied High Commission 
or of its subordinate bodies shall be carried through to completion. 


7 Dept. of State Files L/T. 





INTERNATIONAL DECISIONS 


KEITH HIGHET AND GEORGE KAHALE IIT 


So-=reign immunity—applicability of RICO to foreign states and state entities 


GCULD, INC. v. MITSUI MINING & SMELTING Co. 750 F.Supp. 838. 
U.S District Court, N.D. Ohio, May 2, 1990. 


In the course of litigation against an ex-employee, Gould, Inc. (Gould) allegedly 
lee—ned that its proprietary technical data had been improperly supplied to Mitsui 
M cing & Smelting Co., Ltd. (Mitsui) and Miyakoshi Machine Tools Co., Ltd. 
(M ~akoshi}, which then used those trade secrets in a joint venture with Pechiney 
Ugne Kuhlmann, a French state-owned company, and its wholly owned subsid- 
iar~, Trefimetaux (Pechiney/Trefimetaux). Gould filed a civil lawsuit against 
Pecainey/Trefimetaux, together with Mitsui and Miyakoshi, in U.S. district 
coumt, alleging violations of the Racketeer Influenced and Corrupt Organizations 
przvisions of the Organized Crime Control Act of 1970 (18 U.S.C. §§1961-1968 
(188)) (RICO). Gould’s complaint also included claims of unfair competition and 
ur fast enrichment based upon the defendants’ alleged misappropriation of trade 
secrets. On the motion of Pechiney/Trefimetaux, the district court held that the 
civ. RICO claim should be dismissed because, as “foreign states” under the For- 
eig- Sovereign Immunities Act of 1976 (28 U.S.C. §§1320, 1602-1611 (1988)) 
(F=_A),' Pechiney and Trefimetaux were immune from criminal indictment for 
th= acts alleged to have formed the basis for the RICO violation. 

& charge of “racketeering” in what otherwise would be a routine commercial 
_ diszute has come to be commonplace in the United States.” Although envisaged in 
1¢0 as a criminal sanction aimed at ‘“‘organized crime,” RICO was passed with a 
prate right of action, including the right to treble damages and attorneys’ fees, 
fo- any person “injured in his business or property by reason of a violation” of the 
stz’.ate.* Consequently, a RICO claim has an in terrorem effect that far exceeds the 
irrpact of an ordinary civil cause of action.* 

EICO is also a powerful tool for plaintiffs because its elements are drafted in 
suk sweeping terms that they encompass virtually any conduct that can be cast in 
temas of fraud. The statutory definition of “racketeering activity” (on. which 


-After commencement of the lawsuit, Pechiney sold a majority of the shares of Trefimetaux to a 
prrately owned Italian company but retained Trefimetaux’s interest in the joint venture with Mitsui, 
whith allegedly was continuing to use Gould’s trade secrets improperly. The Sixth Circuit held that a 
des=rmination whether Pechiney and Trefimetaux qualified as “foreign states” under the FSEA for 
the Surposes of subject matter jurisdiction should be based upon their status at the time the act 
co@olained of had occurred. Gould v. Pechiney Ugine Kulhmann & Trefimetaux, 853 F.2d 445, 450 
(ork Cir. 1988). 

* Zee, eg, J. RAKOFF & H. GOLDSTEIN, RICO CIVIL AND CRIMINAL LAW AND STRATEGY 2-17 
© (1320); Note, RICO, 26 Am. Crim. L. REv. 971, 971-72 & nn. 7-10 (1989). 

3 8 U.S.C. §1964(c) (1988). 

* Although many lower federal courts have expressed distaste for RICO because it federalizes the 
las of fraud and stigmatizes defendants in a manner that Congress never anticipated, the Supreme 
Coart has steadfastly refused to approve a variety of strategems designed to narrow the statute in civil 
cas. See, e.g., HJ. Inc. v. Northwestern Bell Tel. Co., 109 S.Ct. 2893 (1989); Sedima, S.P.L.R. v. 
Inx Co., 473 U.S. 479 (1985); J. RAKOFF & H. GOLDSTEIN, supra note 2, at 1-5. 


776 


1991] INTERNATIONAL DECISIONS 177 


Pechiney/Trefimetaux focused in their dismissal motion) encompasses acts that 
would be “indictable” as violations of the United States mail and wire fraud 
statutes.° These statutes themselves criminalize any “scheme to defraud” utilizing 
the mails or telephone and wire systems. Gould predicated its RICO claim on 
purported mail/wire fraud, alleging that the defendants had committed a scheme 
to defraud in the course of misappropriating Gould’s trade secrets. 

In moving to dismiss the RICO claim,’ Pechiney/Trefimetaux raised a novel 
defense based upon their status as government-owned entities at the time of the 
alleged violations of RICO. As agencies or instrumentalities of France, they quali- 
fied as “foreign states” under the FSIA.® They argued that, as foreign state enti- 
ties immune from the criminal jurisdiction of the United States under the FSIA, 
they were “legally incapable” of committing acts that were “indictable” under the 
mail and wire fraud statutes. Thus, Pechiney/Trefimetaux argued, their acts did 
not fall within the definition of “racketeering activity” necessary to establish a 
violation of RICO. 

Although Gould challenged the premise that the FSIA granted immunity from 
criminal prosecution to foreign states, it was unable to cite any case in which a 
foreign entity enjoying the status of Pechiney/Trefimetaux had been indicted. It 
argued that, even assuming complete immunity from criminal indictment, the 
FSIA was no bar to a civil suit that arose from commercial activity by Pechiney/ 
Trefimetaux. As to the statutory interpretation of “racketeering act,” Gould 
maintained that it need only allege acts of mail and wire fraud, which, if proven at 
trial, could support an indictment, and not that Pechiney/Trefimetaux were enti- 
ties with the capacity to be indicted. 

The district court’s analysis was straightforward. It began with the premise, 
expressed in the legislative history? and reaffirmed by the Supreme Court in 
Argentine Republic v. Amerada Hess Shipping Corp.,'° that the FSIA provides the sole 
basis for assertion of United States jurisdiction over a foreign state. Since the FSIA 
provides for jurisdiction only in civil cases, the court concluded that Pechiney/ 
Trefimetaux could not be indicted in the United States. It then turned to the 
meaning of the “indictable under” language in the definition of “racketeering 
act” and cited the statement of the Supreme Court that racketeering activity 


5 The definition of “racketeering activity” is set forth in 18 U.S.C. §1961(1). It includes (A) “any act 
or threat involving murder, kidnaping [and other state law crimes] which is chargeable under State 
law”; (B) “any act which is indictable under any of the following provisions of title 18, United States 

“Code. . . section 1341 (relating to mail fraud), section 1343 (relating to wire fraud)”; (C) “any act 
which is indictable under [labor statutes]”; (D) “any offense involving fraud connected with a case 
under title 11 [bankruptcy], fraud in the sale of securities, or [drug offenses], punishable under any 
law of the United States”; and (E) “any act which is indictable under the Currency and Foreign 
Transactions Reporting Act.” . 

© See, e.g., Carpenter v. United States, 484 U.S. 19, 25 (1987); Schmuck v. United States, 109 S.Ct. 
1443, 1453 £1989). 

7 Pechiney/Trefimetaux and Mitsui both challenged the RICO allegations on the separate ground 
that Gould had failed to comply with Rule 9(b) of the Federal Rules of Civil Procedure in pleading 
fraud with particularity. The district court dismissed the RICO claims as to all defendants because the 
complaint failed to specify the time, place and contents of the material misrepresentations or omissions 
upon which Gould relied in alleging a scheme to defraud, as it interpreted the Sixth Circuit precedents 
to'require. See Bender v. Southland Corp., 749 F.2d 1205, 1215-16 (6th Cir. 1984). 

8 28 U.S.C. §1603(a)-(b) (1988). 

? See H.R. Rep. No. 1487, 94th Cong., 2d Sess. (1976), reprinted in 1976 U.S. CODE CONG. & 
ADMIN. News 6604, 6610. 

1° 109 S.Ct. 683, 688 (1989). 
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corsists of acts for which a defendant “could be” convicted." Since the French- 
owned companies could not be prosecuted for mail or wire fraud in this country, 
the court found that those statutes could not form the basis for any predicate acts 
alleged to constitute ‘‘racketeering activity.”’!? 

The court’s use of the FSIA in Gould was unusual because of the context of the 
decision. The issue decided was not jurisdictional immunity, or lack of personal 
and subject matter jurisdiction under the FSIA, which is the normal context in 
wh ch the FSIA arises.!3 Rather, the court was dealing with substantive motions to 
dismiss the RICO claims. Because of the nature of RICO, the court focused on the 
urderlying activity to determine whether it might have formed the basis for the 
exercise of criminal jurisdiction. In so doing, the court looked through the “‘civil’’ 
nature of the RICO claim. The court’s application of the FSIA in this unique 
context, if affirmed and followed in subsequent decisions, could effectively re- 
meve foreign states and state-owned entities from the scope of RICO, insulating 
th=m from the potentially devastating liability of that statute. 


MARK H. O’DONOGHUE 
Of the New York Bar 


Artitration—enforcement of foreign arbitral award—UN Convention—standing to sue 
—effect of U.S. assets control regulations on in personam claims 


NATIONAL OIL Corp. v. LIBYAN SUN OIL Co. 733 F.Supp. 800. 
U.S. District Court, D. Del., March 15, 1990. 


Petitioner, the Libyan National Oil Corp. (NOC), filed the petition to confirm 
an arbitral award rendered in Paris against Libyan Sun Cil Co. (LSOC), a Dela- 
we-e corporation. The petition was based on the UN Convention on the Recogni- 
tion and Enforcement of Foreign Arbitral Awards (Convention).’ LSOC opposed 
th= petition on the grounds that NOC was not entitled to access to U.S. courts 
because of the state of relations between the United States and Libya and that the 
Lyan Sanctions Regulations” prevented NOC from maintaining its claim in the 
aksence of a license from the Treasury Department’s Office of Foreign Assets 
Coatrol. In addition, LSOC argued that confirmation of the award should be 
denied under various provisions of the Convention, including the ‘public policy” 
deiense embodied in Article V(2)(b). The district court (per Latchum, J.) held that 
NIC had standing to bring the petition and that the defenses set forth in the 
Convention were inapplicable. The award was thus confirmed. 

‘The dispute between the parties arose out of a 1980 exploration and produc- 
tioa-sharing agreement (Agreement). Under the Agreement, LSOC was obli- 
gzted to perform an exploration program. The Agreement contained provisions 
for the development of fields if oil was discovered through LSOC’s exploration 
efforts, and for the sharing of resulting production. 


? Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 488 (1985). 

17 750 F.Supp. 838, 844. 

1- In a decision dated October 12, 1990, the district court held that Gould’s non-RICO claims were 
based on commercial activity by Pechiney/Trefimetaux having sufficient contact with the United 
Staes to impose subject matter jurisdiction under the first clause of 28 U.S.C. §1605(a)(2). The court 
alec found that personal jurisdiction existed over the French defendants. 

‘June 10, 1958, 21 UST 2517, TIAS No. 6997, 330 UNTS 38 (codified at 9 U.S.C. §§201~208 
(1338)). i 

? 51 Fed. Reg. 2462 (1986); 31 C.F.R. §§550.101-.901 (1990). 
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When the United States prohibited the use of U.S. passports for travel to Libya 
in December 1981," LSOC invoked the force majeure provisions of the Agreement, 
claiming that its continued performance would be impossible without the use of its 
U.S. personnel. In March of 1982, LSOC invoked the.then newly promulgated 
export control regulations restricting U.S. exports to Libya as an additional event 
of force majeure. 

In July 1982, NOC instituted arbitration proceedings in Paris pursuant to the 
arbitration clause contained in the Agreement. After a series of hearings and 
submissions by the parties, the arbitral tribunal rendered an interim award on 
liability, holding that neither the passport controls nor the export controls consti- 
tuted events of force majeure that would excuse LSOC’s suspension of performance 
under the Agreement. After further submissions and hearings, the arbitral tri- 
bunal issued a final award in the amount of $20 million in favor of NOC. 

In opposing NOC’s petition to confirm the award in the federal district court in 
Delaware, LSOC first argued that NOC lacked standing owing to the state of 
relations between the United States and Libya and the Libyan Sanctions Regula- 
tions. However, the court rejected that position, relying on Banco Nacional de Cuba 
v. Sabbatino,* where the Supreme Court held that a foreign state or its instrumen- 
talities are entitled to access to U.S. courts if the government in question has been 
recognized by, and is not at war with, the United States, regardless of the state of 
diplomatic relations. Since the Government of Libya was recognized by the 
United States and a state of war did not exist, the court ruled that NOC was 
entitled to pursue its claim. Although relations with Libya clearly were strained, 
those relations were no less friendly than the relations between Cuba and the 
United States at the time of the Sabbatino decision; diplomatic relations between 
the United States and Cuba had been severed and the United States had imposed a 
commercial embargo against Cuba and had frozen Cuban assets. 

A second basis for the court’s decision was the fact that the executive branch, 
which has primary responsibility for the conduct of foreign affairs, had indicated 
that NOC should be permitted to pursue its lawsuit in the U.S. courts. Prior to the 
court’s decision, but subsequent to the initiation of the lawsuit, NOC had sought 
and obtained a license from the Office of Foreign Assets Control to institute the 
action. As the court noted, the purpose of denying unrecognized foreign states 
access to U.S. courts is only to give full effect to the Executive’s political judg- 
ments. A determination by the Executive that a foreign state or its instrumentality 
should be entitled to pursue its claim in a U.S. court obviates such considerations. 

The court next addressed LSOC’s contention that the action should be dis- 
missed on the basis of the Libyan Sanctions Regulations, which were designed to 
freeze Libyan assets in the United States. LSOC argued that the language of the 
regulations required that a license be issued before judgment could be entered’ 
and that, no license to enter judgment having been issued (NOC’s license covered 
only the institution of the action), NOC lacked standing because its injury could 
not be redressed by the court. The court found that such an interpretation of the 


3 46 Fed. Reg. 60,712 (1981). * 376 U.S. 398 (1964). 

5 NOC sought and obtained such a license in response to LSOC’s original assertion that the failure 
to do so barred NOC from pursuing its claim. 

ê The regulation in question provides, in pertinent part, as follows: “Unless licensed or authorized 
pursuant to this part, any attachment, judgment, decree, lien, execution, garnishment or other judicial 
process is null and void with respect to any property in which on or since 4:10 p.m. e.s.t., January 8, 
1986, there existed an interest of the Government of Libya.” 31 C.F.R. §550.210(e) (1990). 
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regulations would entail substantial constitutional difficulties, as it would involve 
ar =ttempt by the executive branch to curtail the subject matter jurisdiction of a 
fezeral court, a constitutional prerogative reserved to Congress. However, the 
ccurt was able to base its decision on other grounds. 

Frior case law indicated that assets control regulations bar only those judicial 
proceedings that effect a transfer of foreign property or property interests.” In 
acdition, the court held that an interpretation of the Libyan Sanctions Regula- 
tio~s that would result in the suspension of NOC’s in personam claim would exceed 
the authority granted to the Executive under the International Emergency Eco- 
nonic Powers Act (IEEPA).® In Dames & Moore v. Regan,” the Supreme Court had 
ccmcluded that although the executive orders nullifying attachments of Iranian 
asats were within the authority conferred upon the Executive under the IEEPA, 
the statute could not be read to authorize the suspension of claims since im per- 
so“am lawsuits are only an effort to establish liability and fix damages and do not 
foc 1s on any particular property within the jurisdiction. 

‘The court also rejected LSOC’s argument that, apart from the IEEPA, the 
executive branch had the authority to bar NOC’s claim. In Dames & Moore, the 
Su=reme Court had upheld the validity of the Algerian Accords, which discontin- 
uez the claims of U.S. nationals against Iran and directed that those claims be 
submitted to arbitration. The Court relied upon the authority of the President to 
settle claims of American citizens against foreign states by executive agreement 
anz congressional acquiescence in the exercise of that authority. No such execu- 
tiv= agreement existed covering NOC’s claim. 

With respect to the Convention, the court refused to permit the limited de- 
fenses listed in Article V to be used to relitigate the arbitration. LSOC claimed 
thax misrepresentations had been made to the arbitral tribunal, that it had been 
de=ied due process, and that the arbitrators had exceeded their jurisdiction. Hav- 
ing satisfied itself that no material misrepresentations were made and that LSOC 
haz a full opportunity to litigate its case, the court denied the nonjurisdictional 
defenses. With respect to the argument that the arbitrators had exceeded their 
jur sdiction, the court started its analysis with the proposition that its function in 
re*iewing an arbitral award is severely limited and that the terms of the arbitral 
award are not subject to judicial revision unless they are “completely irrational.’?® 
In 2xamining the rationale of the arbitral tribunal, the court concluded that the 
award was not “completely irrational,” and in fact was based upon a thorough 
u~derstanding of the terms of the Agreement and the applicable law. 

Finally, the court dealt with the argument that confirmation of the award would 
viælate the public policy of the United States because of the alleged adverse impact 


= See, eg., Dean Witter Reynolds, Inc. v. Fernandez, 741 F.2d 355 {I Ith Cir. 1984); Itek Corp. v. 
Firs Nat'l Bank of Boston, 704 F.2d 1 (1st C:r. 1983); Vishipco Line v. Chase Manhattan Bank, No. 77 
C~ 1251 (RLC) (S.D.N.Y. Nov. 3, 1978); National Aeromotive v. Government & State of Iran, 499 
F £app. 401 (D.D.C. 1980). 

* 50 U.S.C. §§1701-1706 (West Supp. 1989). Under the IEEPA, the President is vested with broad 
am ‘ority with respect to the control and disposition of foreign assets in the United States upon the 
dezaration of a national emergency. Pursuant to this authority, President Reagan issued two execu- 
tive orders imposing economic sanctions on Libya and authorizing and directing the Secretary of the 
Treasury to promulgate the Libyan Sanctions Regulations. See Exec. Order No. 12,543, 51 Fed. Reg. 
837= (1986); Exec. Order No. 12,544, id. at 1235. 

"453 U.S. 654 (1981). 

* 733 F.Supp. 800, 817 (quoting Mutual Fire, Marine & Inland Ins. Co. v. Norad Reinsurance Co., 
3E F.2d 52, 56 (3d Cir. 1989)). 
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such action would have on U.S. foreign policy interests. LSOC contended that 
confirmation of the award would penalize LSOC for obeying and supporting the 
foreign policy directives of the United States Government and would undermine 
U.S. antiterrorism policy. 

Rejecting LSOC’s contentions, the court relied upon the decision of the U.S. 
Court of Appeals for the Second Circuit in Parsons & Whittemore Overseas Co. v. 
Societe Generale de l'Industrie du Papier (RAKTA), which presented a strikingly 
similar set of facts. The case involved an action to confirm an arbitral award . 
rendered against an American corporation that had claimed force majeure and 
suspended performance of a contract in Egypt following the outbreak of the 
Arab-Israeli war in 1967. The Egyptian Government had severed diplomatic ties 
with the United States and ordered most Americans out of the country. The 
corporation resisted recognition on the basis of the public policy defense of the 
Convention, contending that certain actions by U.S. officials subsequent to the 
severing of relations required it, “as a loyal American citizen, to abandon the 
project.’”’? However, the Second Circuit held that the “foreign policy” of the 
United States could not be equated with “public policy” as that term is used in the 
Convention. 

The court in National Oil Corp. found that Parsons could not be meaningfully 
distinguished and rejected LSOC’s public policy defense. Again, it noted that the 
executive branch had specifically authorized the institution of the action and that, 
“[g]iven these facts and actions by our Executive Branch, this Court simply cannot 
conclude that to confirm a validly obtained, foreign arbitral award in favor of the 
Libyan Government would violate the United States’ ‘most basic notions of moral- 
ity and justice.’ ”’™* 

In confirming the award, the court continued the strong trend in U.S. case law 
favoring international arbitration and narrowly construing the defenses to confir- 
mation available under the Convention. The political circumstances surrounding 
the case did not affect the application of the Convention; nor did they constitute 
grounds for denying access to the courts for judicial determination of an in per- 
sonam claim. However, although an in personam judgment could be entered, the 
Libyan Sanctions Regulations would still apply to any transfer of funds in satisfac- 
tion of the judgment. 


Josepu D. PizzuRRo* 
Of the New York Bar 


Sovereign immunity—recognition of foreign judgments 


NATIONAL UNION FIRE INSURANCE Co. OF PITTSBURGH v. PEOPLE’S REPUBLIC 
OF THE CONGO. 729 F.Supp. 936. 
U.S. District Court, S.D.N.Y., December 22, 1989. 


This appears to be the first decision dealing with the recognition in the United 
States of a foreign judgment rendered against the government of a third country. 
At issue was the recognition of a default judgment rendered by the English High 
Court of Justice, Chancery Division, against the People’s Republic of the Congo 


U 508 F.2d 969 (2d Cir. 1974). 12 Id. at 974. 
13 733 F.Supp. at 820. 
* The author was of counsel to petitioner in the case. 
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(Cungo). The facts leading to the English judgment were as follows. In 1984 the 
Congo issued to an English bank a promissory note in the amount of over $26 
m Jion corresponding to a Credit Facility Agreement (Credit Agreement) with 
thz bank. At the same time, the National Union Fire Insurance Co. of Pittsburgh 
(N JFI) became the insurer of the Congo’s obligations under the note. When the 
Congo failed to make payment, NUFI paid in its stead and became subrogated to 
th= rights of the lender. 

The Credit Agreement contained the following clause waiving sovereign immu- 
niy: 

To the extent that the [Congo] may be or become entitled, in any jurisdic- 
tion in which proceedings may at any time be commenced with respect to any 
Agreement, to claim for itself or any Government Property located outside of 
the Congo, sovereign immunity from suit [or] from the jurisdiction of any 
court, . . . and to the extent that in any such jurisdiction there may be 
attributed such a sovereign immunity (whether or not claimed), the [Congo] 
(for itself, and for all such Government Property), hereby irrevocably agrees 
not to claim and hereby irrevocably waives such sovereign immunity in re- 
spect of suit [and] jurisdiction of any court.! 


Also included in the Credit Agreement was a provisior. appointing an English 
cc-poration (the Designated Agent) as the duly authorized agent to receive on the 
C=ngo’s behalf service of all process in any proceedings in England. That appoint- 
ment was irrevocable. 

Following payment by NUFI of the amounts unpaid by the Congo, NUFI issued 
a writ against the Congo in the High Court of Justice for the nonpayment of 
amounts due and owing, plus interest and costs. On the same day, NUFI served by 
hand a copy of the writ on the Designated Agent. Also on that day, NUFI sent a 
capy of the writ (with a French translation) by registered air mail to the Congo. 
Upon receipt of the writ, the Designated Agent notified the Congo by telex that it 
had been served with the writ, but indicated that the notification was “‘a matter of 
ceartesy” since the Designated Agent believed that it had not been properly 
ap2ointed in that capacity.” 

Jnder the Credit Agreement, the Congo irrevocably undertook to enter an 
ursconditional appearance within 60 days after completion of service on the Desig- 
nazed Agent. More than 80 days after service, on October 7, 1987, NUFI applied 
tc the High Court of Justice, Chancery Division, for the entry of a default judg- 
ment against the Congo. On the same day, NUFI both served the Designated 
Agent with a summons notifying the Congo that the hearing on the application for 
a default judgment was scheduled for October 19, 1987. and sent a copy of the 
summons and the affidavit accompanying the application to the Congo by regis- 
tered air mail. NUFI also advised the Congo by telex of the October 19 hearing. 
Ca October 13, the Designated Agent sent a telex to the Congo, reiterating its 
pzsition that it was not the Congo’s agent and that, in view of the October 19 
h=aring, the matter required the Congo’s “urgent attention to avoid final judg- 
ment being entered against the [Congo].’” 

On the day of the hearing, NUFI’s solicitor received a telephone call from the 
Cengo’s attorney requesting a postponement of the hearing. The solicitor re- 
sponded that he had no authority to grant or agree to an extension, but agreed to 


1729 F.Supp. 936, 940. 2 Id. at 939. 
3 Id. 
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notify the court of the Congo’s request, which was done. The court took note of 
the above but ruled that the defendant must, if desirous of having its “‘representa- 
tions. . . received by the Court[,] lodge as any other litigant an Acknowledge- 
ment of Service.’’* Since this had not been done, the court refused to postpone the 
hearing and entered judgment against the Congo on October 23, 1987. 

NUFI sought recognition and enforcement of the default judgment pursuant to 
the Foreign Sovereign Immunities Act of 1976 (28 U.S.C. §§1330, 1602-1611 
(1988)) (FSIA) and the New York Recognition of Foreign Country Money Judg- 
ments Act.® Recognition was granted. 

The district court found that it had jurisdiction under the waiver exception to 
jurisdictional immunity set forth in the FSIA,° since the Congo had waived its 
immunity under the broad provisions of the Credit Agreement. In this connec- 
tion, the court referred to Proyecfin de Venezuela, S.A. v. Banco Industrial de Vene- 
zuela, S.A.,7 to support its position. However, there is a significant difference 
between the two cases. In Proyecfin, the contractual waiver made specific reference 
to the state and federal courts in New York and to the FSIA. No such reference 
appears in the instant case. Therefore, the question might have been raised 
whether a broad waiver of jurisdictional immunity, of potential worldwide appli- 
cation, would be sufficient to found the jurisdiction of “any court,” including a 
U.S. court, in which action might be brought. This is an issue that the court did 
not have to decide since the Congo did not dispute its waiver of immunity. 

Having found that it had subject matter jurisdiction, the district court consid- 
ered the objections raised by the Congo to recognition of the English judgment. 
On the basis of section 5304 of the New York Civil Practice Law and Rules,® the 
Congo argued that recognition should be denied because: (1) service had not been 
made in accordance with the procedural requirements of the State Immunity Act 
1978 of the United Kingdom; (2) the judgment had been obtained by fraud; and 
(3) recognition would be contrary to principles of equity and international law. 
None of these defenses succeeded. 

As to service, the district court noted that, under the State Immunity Act, 
service may be accomplished “in any manner to which the State has agreed,”!° 
and that service not only had been made on the Designated Agent, as provided by 
the Credit Agreement, but also had been made directly, as a supplementary pre- 
caution, by registered air mail to the Congo Government. Regarding the alleged 
fraud, the court found that the Congo had been informed, at the time service was 
made, that failure to appear could lead to a default judgment and that there was 
no evidence of fraud.'' Turning to the Congo’s last argument based on policy 
considerations, and specifically to the fact that enforcing the English judgment 
would interfere with the Gongo’s “London Club Agreement” with commercial 


4 Id. at 940. 
5 N.Y. Civ. PRAC. L. & R. 5301-5309 (McKinney 1988) [hereinafter CPLR]. 
€ 28 U.S.C. §§1330(a), 1605(a)(1). 7 760 F.2d 390 (2d Cir. 1985). 


8 CPLR, supra note 2, §5304(b) provides in pertinent part for nonrecognition of foreign money 
judgments where: “‘2. the defendant in the proceedings in the foreign court did not receive notice of 
the proceedings in sufficient time to enable him to defend; 3. the judgment was obtained by fraud; 
4. the cause of action on which the judgment is based is repugnant to the public policy of this state.” 

° Ch. 33, reprinted in 17 ILM 1123 (1978). 1° Id. §12(6). 

'! For a discussion of the traditional American view that a U.S. court will not sit as an appellate court 
to review alleged cases of fraud perpetrated on the foreign rendering court, see E. SCOLES & P. Hay, 
CONFLICT OF Laws §24.17 (1984). 
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banks (which provided for the rescheduling of the Congo’s external debt), the 
court noted that NUFI was the only creditor that had refused to participate in the 
rescheduling. In this connection, the court said that a creditor’s participation in 
in-2mnational debt rescheduling is voluntary and that foreign governments may 
nct unilaterally impose debt restructuring agreements on unwilling private credit- 
or=.!® The court observed further that judicial refusal to enforce the default judg- 
ment would have the effect of depriving NUFI of its right either to reschedule the 
-debt or to enforce the underlying obligation to pay. The court held that ‘“{sJuch a 
result would be contrary to United States policy as articulated in Allied Bank,” ”? 
ara that recognition and enforcement should therefore be granted to the English 
ju=gment. 

Fa the context of recognition proceedings subject to state law, this reference to 
U-ited States policy as a positive factor of recognition raises provocative ques- 
tiots. On the one hand, it may be viewed simply as the court’s response to an 
at:2mpt by a foreign country to “internationalize” the issues concerning the re- 
scveduling of its external debt. On the other hand, the reference may suggest 
thet, for the purposes of the FSIA, there may be reasons for ‘‘federalizing’’ the 
rules applicable to the recognition of judgments involving foreign states in the 
sare fashion as is done now regarding the recognition of arbitral awards concern- 
ing such states.'* 


GEORGES R. DELAUME 


DECISION OF THE IRAN—UNITED STATES CLAIMS TRIBUNAL 


~2ropriation—standard of compensation—“‘discounted cash flow” method of valuation 


PEILLIPS PETROLEUM Co. IRAN v. ISLAMIC REPUBLIC OF IRAN. AWD 425-39-2. 
Iren-United States Claims Tribunal, The Hague, June 29, 1989. 


*hillips Petroleum Co. Iran, a wholly owned subsidiary of Phillips Petroleum 
C=., brought a claim before the Iran—United States Claims Tribunal against the 
Isizmic Republic of Iran and the National Iranian Oil Cc. (NIOC) seeking com- 
pecsation for the alleged taking of its rights under a joint agreement for the 
excloration and exploitation of petroleum resources in the Persian Gulf. 
Cramber Two of the Tribunal concluded that the claimant had been deprived of 
its property interests during the Iranian Revolution by conduct attributable to the 
Government of Iran for which respondents were liable to provide compensation. 
Affirming earlier decisions that the 1955 Treaty of Amity between the United 
States and Iran requires payment of ‘‘just compensation” representing the full 
equivalent of the property taken, the Tribunal accepted “discounted cash fow” 
alysis as a central method of determining that value. After making significant 
adjustments to claimant’s calculations, and considering ‘“‘all relevant circum- 
stences,” the Tribunal awarded claimant $55 million as the value of the expro- 


= See Allied Bank Int'l v. Banco Credito Agricola de Cartago, 757 F.2d 516, 519 (2d Cir.) (stating 
tkæt even where ‘‘parties may agree to renegotiate conditions of payment, the underlying obligations 
tc zay nevertheless remain valid and enforceable”), cert. dismissed, 472% U.S. 934 (1985). 

= 729 F.Supp. at 944. 

= 28 U.S.C. §§1605(a)(6) (in regard to immunity from jurisdiction) and 1610{a)(6) (in regard to 
immunity from attachment or execution); 9 U.S.C. §15 (relating to the act of state doctrine). 
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priated property, with simple interest at the rate of 10 percent per annum from 
the date of loss to the date of payment from the Security Account. 

In January 1965, Phillips (together with two other non-Iranian oil companies) 
contracted with NIOC to participate in the exploration, development and exploi- 
tation of petroleum resources in certain areas in the Persian Gulf. Under this Joint 
Structure Agreement ( JSA), the three companies bore all the costs of exploration 
but, once exploitation began, were entitled to share equally in half of the oil 
commercially produced from the JSA fields. They were also obliged to pay one- 
half of the expenses of the production operations, which were carried out by a 
nonprofit Iranian enterprise (IMINOCO) in which all the parties were both share- 
holders and management participants. As with other NIOC joint ventures with 
foreign oil companies, the JSA was formally approved by the Iranian Council of 
Ministers and by act of the Iranian legislature. By 1969, commercial production 
was achieved in the first of two fields, giving the JSA by its specific terms a poten- 
tial life span (including optional renewal) through 1999. Shortly after the JSA 
became effective, Phillips assigned its rights under the JSA to the claimant. 

Total production from the two fields through 1978 was substantial, exceeding 
191 million barrels. As revolutionary activity increased during the fall of 1978, 
however, IMINOCO had to reduce and ultimately cease production because of 
strikes and violence related to the culmination of the Islamic Revolution. Produc- 
tion was resumed in mid-March of 1979, but all Iranian oil exports thereafter 
were sold exclusively by NIOC, and the private JSA parties were excluded from 
participating in the operation of the field and receiving their share of the petro- 
leum produced. In September, NIOC informed the companies that their agree- 
ment should be considered as terminated. In early 1980, the JSA and other joint 
offshore oil ventures between NIOC and foreign companies were declared null 
and void ab initio pursuant to act of the Iranian legislature. 

For its part, claimant asserted that the alleged expropriation did not result from 
any public governmental decrees but, rather, from concerted action of the Gov- 
ernment of Iran, often operating through NIOC, which effectively deprived 
claimant of its property no later than March 1979. 

In its award, the Tribunal dealt preliminarily with objections to its jurisdiction 
under the Claims Settlement Agreement.’ Reiterating the reasons for its earlier 
refusal of a challenge based on the alleged nullification of the JSA and other joint 
offshore oil agreements,” the Tribunal also rejected respondents’ argument that 
Phillips’s participation in the JSA was in the nature of a partnership, and that 
consequently Phillips could not invoke its rights thereunder independently of the 
other two participants (which, because they lacked U.S. nationality, could not 
present claims in the Tribunal). The Tribunal observed that under governing 
Swiss law, the JSA constituted a société simple rather than a partnership, and that, in 
any event, the claim would properly fall within a well-recognized exception under 


! AWD 425-39-2 (Briner, Aldrich, Khalilian), IRANIAN ASSETS LITIGATION REP., July 14, 1990, at 
17,420. The Tribunal functions under the Declaration of the Democratic and Popular Republic of 
Algeria concerning the Settlement of Claims by the Government of the United States of America and 
the Islamic Republic of Iran (Jan. 19, 1981), reprinted in 75 AJIL 422, 424 (1981). 

2 Phillips Petroleum Co. Iran v. Islamic Republic of Iran, ITL 11-39-2 (Dec. 30, 1982), 1 IRAN— 
UNITED STATES CLAIMS TRIBUNAL REPORTS [hereinafter IRAN-U.S. C.T.R.] 487 (1981-82). A re- 

‘lated jurisdictional argument, involving the separate nature of the Oil Services Co., had been disposed 
of in Oil Field of Texas, Inc. v. Government of Islamic Republic of Iran, ITL 10-43-FT (Dec. 9, 
1982), 1 IRAN-U.S. C.T.R. at 347. 
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international law to the general rule on presentation of partnership claims. That 
exception permits disaggregation of partners’ interests when the claim is for one 
paciner’s own interests independent of, and readily distinguishable from, a claim 
of the partnership as such.? 

‘Gonsidering the respondents’ principal defense, that the revolutionary changes 
in Iran had totally frustrated the JSA owing to conditions of force majeure, the 
Tribunal found that while such conditions during late 1978 and early 1979 had 
unquestionably affected the oil industry in Iran in general, and the JSA facilities 
om Lavan Island in particular, they were only temporary, lasting at most a few 
months, after which the private parties were willing to resume their activities and 
pe:form their obligations. Usually, it said, force majeure conditions will have the 
effect of terminating a contract only if they make performance definitively impos- 
size or impossible for a long period of time.* Moreover, under its relevant provi- 
sizas, the JSA was suspended and extended, rather than terminated, when force 
mz;eure conditions lasted less than a year. The Tribunal also rejected a defense 
bazed on the assertion of changed conditions." 

With respect to the merits of the claim,® the Tribunal affirmed that 


expropriation by or attributable to a State of the property of an alien gives 
rise under international law to liability for compensation, and this is so 
whether the expropriation is formal or de facto and whether the property is 
tangible, such as real estate or a factory, or intangible, such as the contract 
rights involved in the present Case.’ 


- She Tribunal held that the claimant had been deprived of its property interests, 
irc.uding both the contractual right to share in the oil produced from the JSA 


* Slip op., para. 69 (citing Housing & Urban Serv. Int'l, Inc. v. Goverament of Islamic Republic of 
Ira, AWD 201-174-1 (Nov. 22, 1985), 9 IRAN-U.S. C.T.R. 313 (1985 II)). 

+d., para. 79 (citing its earlier awards in Mobil Oil Iran, Inc. v. Government of Islamic Republic of 
Iraz, AWD 311-74/76/81/150-3 (July 14, 1987), 16 IRAN-U.S. C.T R. 3 (1987 III); and Amoco 
Int. Finance Corp. v. Government of Islamic Republic of Iran, AWD 310-56-3 (July 14, 1987), 15 
Inz.4-U.S. C.T.R. 189 (1987 II), summarized in 82 AJIL 358 (1988)). 

> naccordance with Article V of the Claims Settlement Agreement, supra note 1, “changed circum- 
stzmces”’ are one of the elements to be taken into account by the Tribunal in choosing the law to be 
apy jed in a particular case. Citing its earlier decision in Mobil Oil Iran, inc., supra note 4, the Tribunal 
sa d that changes of the character and magnitude of those brought about by the revolution in Iran 


are not without consequence to contractual relationships, but they do not affect the validity of 
such agreements. . . . In other words, a revolutionary regime may not simply excuse itself from 
legal obligations by changing governmental policies, nor take for the public benefit without 
compensation businesses operated by foreign private persons under the previous regime. 


Si- op., para. 86 (citation omitted). 

* Slaimant alleged alternatively that respondents’ actions constituted either an expropriation of 
caract rights or a breach and repudiation of contract. The Tribunal chose to consider them as the 
forner because “the acts complained of appear more closely suited to assessment of liability for the 
ta<ing of foreign-owned property under international law than to assessment of the contractual 
as==cts of the relationship.” Slip op., para. 75. 

*~d., para. 76 (citing Starrett Housing Corp. v. Government of Iskamic Republic of Iran, ITL 
5224-1 (Dec. 19, 1983), 4 IRAN-U.S. C.T.R. 122 (1983 III), and AWD 314-24-1 (Aug. 14, 1987), 16 
In.n-U.S, C.T.R. 112 (1987 IHI); Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting 
Enaineers of Iran, AWD 141-7-2 (June 29, 1984), 6 IRAN-U.S. C.T.R. 219 (1984 I1); Phelps Dodge 
ard Overseas Private Investment Corp. v. Islamic Republic of Iran, AWD 217-99-2 (Mar. 13, 1986), 
1@TRAN-U.S. C.T.R. 121 (1986 1); and SEDCO, Inc. v. National Iranian Oil Co., ITL 55-129-3 (Oct. 
28 1985), 9 IRAN-U.S. C.T.R. 248 (1985 II), summarized in 80 AJIL 969 (1986), and AWD 3D9-129-3 
(ty 7, 1987), 15 IRAN-U.S. C.T.R. 23 (1987 H)). 
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fields and its shareholder rights to participate in the management of JSA opera- 
tions through IMINOCO, asa result of the concerted actions of the Government of 
Iran, including NIOC. Although a government’s liability to compensate for ex- 
propriation does not depend on proof that the expropriation was intended, the 
revocation of oil contracts with foreign companies and nationalization of the oil 
industry had been an announced objective of the revolutionary leadership in Iran. 

There was little doubt that the new Islamic Republic had intended to bring the 
JSA to an end and to place NIOC fully in charge of all oil production and sales. 
NIOC’s activities following the resumption of production were in furtherance of 
that policy. The subsequent adoption of formal decrees providing for the national- 
ization of the petroleum industry and nullification of the joint production agree- 
ments was a confirmatory step ratifying and legitimizing the existing state of 
affairs. Where a taking is through a chain of events rather than by explicit legisla- 
tive act, the Tribunal said, the taking will not necessarily be found to have oc- 
curred at the time of either the first or the last such event but, rather, when the 
interference has deprived the claimant of fundamental rights of ownership and 
such deprivation is ‘‘not merely ephemeral” or becomes an “‘irreversible depriva- 
tion.”® Under this standard, the Tribunal found the taking to have occurred in 
September 1979, when NIOC informed the private JSA companies that the 
agreement should be regarded as terminated. 

Turning to the standard of compensation, the Tribunal looked, as it had on 
many prior occasions, to the 1955 Treaty of Amity as the relevant source of law 
(lex specialis). Under the specific provisions of the Treaty, claimant was entitled to 
“just compensation” representing “the full equivalent of the property taken.”® 
Because the claimant’s JSA rights were part of a “going concern,” the Treaty 
standard required compensation making the claimant whole for the fair market 
value of its JSA interests at the date of taking. The Tribunal declined to decide 
whether the full compensation standard was required by customary international 
law. Nevertheless, it rejected the respondents’ arguments that customary interna- 
tional law does not require compensation for the ‘‘full equivalent” of expro- 
priated property, especially as regards large-scale nationalizations involving a 
state’s resources, and that, under a “dynamic” interpretation of treaties, the 
Treaty of Amity must be “‘clarified” in light of evolving principles of customary 
international law.' In response to respondents’ argument that a lesser standard of 
compensation is required for lawful takings, the Tribunal said that the question of 
lawfulness was irrelevant under the Treaty. In any event, it continued, the lawful- 
unlawful distinction, which flows largely from the Chorzéw Factory case," per- 


8 Id., para. 101 (citing Tippetts, Abbett, McCarthy, Stratton, supra note 7; International Technical Prod. 
Corp. v. Government of Islamic Republic of Iran, AWD 196-302-3 (Oct. 28, 1985), 9 LRAN-U.S. 
C.T.R. 206 (1985 H}; and SEDCO, Ine., supra note 7, FTL 55-129-3). 

2 Treaty of Amity, Economic Relations, and Consular Rights, Aug. 15, 1955, United States-Iran, 
Art. IV(2), 8 UST 900, TIAS No. 3853, 284 UNTS 93. Previous Tribunal decisions to the same 
effect, and cited in the award, include Phelps Dodge, supra note 7; Payne v. Government of Islamic 
Republic of Iran, AWD 245-335-2 (Aug. 8, 1986), 12 IRAN-U.S. C.T.R. 3 (1986 III); SEDCO, Inc., 
supra note 7; Amoco Int'l Finance Corp., supra note 4; and Starrett Housing Corp., supra note 7. 

10 Slip op., para. 107. On this issue, respondents relied on a statement in INA Corp. v. Government 
of Islamic Republic of Iran, AWD 184-161-1 (Aug. 13, 1985), 8 IRAN-U.S. C.T.R. 373 (1985 I), and 
on Judge Lagergren’s Separate Opinion in that case, id. at 390, which the Tribunal declined to 
endorse in the present case. . 

H Factory at Chorzów (Claim For Indemnity) (Merits), 1928 PCIJ (ser. A) No. 17 (Judgment of 
Sept. 28). 
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temed only to two issues: “whether restitution of the property can be awarded and 
whether compensation can be awarded for any increase in the value of the prop- 
er_y between the date of taking and the date of the judicial or arbitral decision 
awarding compensation.” According to the Tribunal, the Chorzów decision ‘‘pro- 
vices no basis for any assertion that a lawful taking requires less compensation 
than that which is equal to the value of the property on the date of taking.”’” 

—he Tribunal next addressed the question of valuation methods. Determining 
fear market value in the absence of an active and free market for comparable assets 
at the date of taking, it said, required resort to various analytical methods to assist 
ir deciding the price that a reasonable buyer could be expected to have been 
WL ing to pay for the asset in a free market transaction, had such a transaction 
be=n possible at the time of the taking. For a revenue-producing asset such as the 
co-tract rights at issue, this determination also required an appraisal of those 
potential revenues over the duration of the asset’s term. The Tribunal accepted 
“=3scounted cash flow” (DCF) analysis as a central, but not exclusive, method of 
va_lation, recognizing that a prospective buyer of the assez would almost certainly 
u~dertake such an analysis in deciding the price it would be willing to pay. It also 
re-ognized the need to adjust the results of that analysis to take into account all 
re evant circumstances, including equitable considerations such as related debts 
b=tween the parties." To verify its calculations, the Tribunal referred to a second 
m-chod, described as “an underlying asset valuation approach,” which, in assess- 
irg revenue-producing potential, accords more emphasis to actual investment and 
past performance than to forecasts of expected cash flows.'* 

In determining the actual value of the expropriated property, the Tribunal 
adhered to the claimant’s analytical framework, which followed conventional 
DCF methods. However, it neither accepted the results oF claimant’s calculations 
o7 -he various components that go into a DCF valuation nor performed its own 
alternative DCF valuation. Instead, it examined the evidence submitted by all the 
parties and their experts to determine ‘“‘reasonable ranges of accuracy for the 
va-ious components of the Claimant’s DCF analysis.” !* In particular, the Tribunal 
d :agreed with claimant’s estimates of the quantities of recoverable oil, projected 
p-=duction costs and likely crude oil prices over the life of the agreement. Most 
siznificantly, it concluded that the value of claimant’s JSA interests would have 
bæn substantially reduced in the eyes of a reasonable prospective buyer by virtue 
o: Derceived risks that (1) Iranian or OPEC policies, and NIOC priorities, might 
pz=vent recovery of some of the oil that otherwise could have been produced, and 
(2 Iran might, as it had in the past, insist on revisions of the financial terms of the 
JS- in ways that could greatly reduce its anticipated future profitability to claim- 
ara. The issue was not the accuracy of the prospective buyer’s expectations, or the 
accual course of oil prices subsequent to the taking, but what projections would 
hz~e seemed reasonable at the time of the taking. 


= Slip op., para. 110. 

= On this point, the Tribunal cited the AMINOIL award, Kuwait and American Independent Oil Co. 
(Mer. 24, 1982) (Reuter, Sultan, and Fitzmaurice), 66 ILR 518, 606 (1984). The Tribunal in the 
p7ssent case found that there were no equitable considerations that would affect the compensation 
d=. 

~ Slip op., paras. 115 and 159-65. The Tribunal’s calculations under this alternative method were 
co7aparable to those resulting from its adjustments to claimants’ DCF analysis. 

- Id., para. 138. 
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By comparison, the Tribunal did not accord significant weight to nonpolicy 
risks, such as delays or interruptions of production as a result of force majeure. It 
specifically excluded any diminution of value resulting from the taking of claim- 
ant’s property or from any prior threats or action by respondents related to the 
taking, as well as from acts occurring after the date of taking; but it acknowledged 
that the general effects of the Islamic Revolution on the value of the property, as 
they would have been perceived by a reasonable buyer at the time of taking, 
should not be ignored.'® 

Finally, the Tribunal considered and rejected seven Iranian counterclaims, two 
on grounds of preclusion and estoppel,” and the remainder for lack of 
jurisdiction.'® 

In a concurring opinion, the U.S. member of the Chamber, George Aldrich, 
took issue with the award’s assessment of the risk of coerced revisions in the JSA as 
“unreasonable and not warranted by the evidence,” and explained in detail how 
the Tribunal had worked out the quantity of crude oil that could reasonably have 
been expected at the time of taking to have been recoverable over the life of the 
agreement.’? The Iranian member of the Chamber, Seyed K. Khalilian, declined 
to sign the award and subsequently filed a lengthy statement outlining why he 
considered it premature to do so and taking issue with a number of points in 
the award.”° 

Following the announcement of the award, but before it had been translated 
into Persian or paid, Iran filed a challenge against Robert Briner, President of the 
Tribunal and Chairman of Chamber Two, seeking his disqualification because of 
alleged bias against Iran. The challenge was subsequently rejected by former 
Netherlands Chief Judge Charles Moons, who serves as Appointing Authority 
under the Tribunal’s Rules. In addition, Iran submitted to the Full Tribunal an 
application to revoke, set aside, and annul the award. While that application was 
pending, and before the award had been paid from the Security Account, Phillips 
and Iran agreed to a settlement of the claim (and certain other claims not ruled 
upon by the Tribunal). On January 10, 1990, the Tribunal issued an Award on 
Agreed Terms based upon the parties’ settlement in the amount of $92 million.”! 
This second award was promptly paid from the Security Account. 


'6 Jd., para. 135 (citing American Int'l Group, Inc. v. Islamic Republic of Iran, AWD 93-2-3 (Dec. 
19, 1983), 4 IRAN-U.S. C.T.R. 96 (1983 IHI); INA Corp., supra note 10; Phelps Dodge Corp., supra note 
7; SEDCO, Inc., supra note 7, AWD 309-129-3; Payne, supra note 9; and Sola Tiles, Inc. v. Government 
of Islamic Republic of Iran, AWD 298-317-1 (Apr. 22, 1987), 14 IRAN-U.S. C.T.R. 223 (1987 1)). 

17 In holding that respondents were, as a matter of law, precluded from bringing two of the counter- 
claims, the Tribunal reviewed not only its own prior decisions on the issue, but also other international 
arbitral cases concerning the doctrine of preclusion based on concepts of acquiescence, estoppel and 
waiver. See id., paras. 197-99. 

18 The jurisdictional issues included the impermissibility of counterclaims (1) against parties other 
than the claimant, (2) not arising out of the same contract, transaction or occurrence as the claims, and 
(3) not outstanding on the date of the Algiers Accords. See id., paras. 171-90. 

19 For Arbitrator Aldrich’s concurrence, see IRANIAN ASSETS LITIGATION REP., Aug. 11, 1989, at 
17,578. 

20 For Arbitrator Khalilian’s statement, see id., July 28, 1989, at 17,525. 

2! AAT 461-39-2 (Jan. 10, 1996), IRANIAN ASSETS LITIGATION Rer., Jan. 12, 1990, at 18,289. Ina 
separate statement filed with the Award on Agreed Terms, Arbitrator Aldrich noted that Award No. 
425-39-2 remained a ‘‘final and binding” Tribunal award, notwithstanding the settlement. He 
pointed out that as part of the settlement, the respondents had withdrawn their application to annul 
the previous award, and that all parties had agreed to waive their rights under that award. Since the 
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The Tribunal’s award on the merits represents a significant affirmation of im- 
pertant principles of law concerning expropriation of alien property and the obli- 
gation to provide compensation for such property. It is notable, although far from 
urique, in applying these principles to a taking of a foreign investor’s intangible 
contract rights that occurred as a result of actions and events attributable to the 
g-vernment itself, rather than pursuant to a formal decree of expropriation. 

The Tribunal adhered squarely to its own precedents in holding that “‘just 
compensation. . . the full equivalent of the property taken” was required under 
the Treaty of Amity, and that in the case of a going concern, the proper standard 
cs “fair market value” as of the date of taking.** Its rejection of respondents’ 
a-guments that a lesser standard is required by customary international law simi- 

arly broke no new ground, although its reasons for so doing (that the Treaty of 
Anity is lex specialis) were arguably narrower than necessary. Moreover, in declin- 
ing to distinguish between lawful and unlawful expropriations for purposes of 
compensation standards, the award rejected the contrary—and questionable— 
conclusion adopted by Chamber Three in the Amoco Iniernational Finance deci- 
sion,” which itself had departed from the Tribunal’s earlier precedents on 
the issue.” 

Of particular precedential importance was the Tribunal’s substantial reliance 
or the DCF method of valuation. That method is widely used in sophisticated 
commercial transactions and, as noted in the award, would have been relied upon 
by a reasonable buyer in valuing an income-producing asset such as the property 
in-erests at issue in this claim. The DCF method had earlier been applied in 
calculating the compensation due claimant in the Starrett award? and has been 
used in other international arbitral contexts.?6 In Amoco Iniernational Finance, how- 
ever, Chamber Three had considered it “inadequate” and drew a distinction 
between valuation of the assets of a going concern, including good will and com- 
m2rcial prospects, and financial capitalization of anticipated future revenues. In 
jestifying the use of the DCF method iin this claim, as opposed to the net book 
value urged by respondents, the Tribunal stressed that te purpose of estimating 
the future profitability of an income-producing enterprise is not to award antici- 
peted profits lost through breach of contract but to determine the value of the 
property interests at the time of taking, which necessarily includes their income- 
producing prospects as they would have been perceived at that time by a prospec- 
tre buyer. 

Properly, the Tribunal did not go so far as to endorse the DCF method as 
a=propriate for every category of claim. It was careful to note, moreover, that 





Taabunal had not completed the ministerial actions required with respect to that award, it was able to 
accept the settlement for purposes of payment from the Security Account. Those actions, however, 
ce.ld not change the fact that the award on the merits “remains the definitive statement of the 
Taibunal’s conclusions and reasoning with respect to this Case.” Id., slip op. at 3. 

2 Payne, supra note 9; Amoco Int'l Finance Corp., supra note 4; SEDCO, Iac., supra note 7, YTL 55-129- 
3 Tippetts, Abbett, McCarthy, Stratton, supra note 7; American Intl Group, Inc., supra note 16; Starrett 
tusing Corp., supra note 7, ITL $2-24-1 and AWD 314-24-1. 

3 See supra note 4 and the summary of that case in 82 AJIL 358, 361-62 (1988). 

4 See, e.g., Starrett Housing Corp., supra note 7, AWD 314-24-1 (Chamter 1); SEDCO, Inc. v. National 
{renian Oil Co., ITL 59-129-3 (Mar. 27, 1986) (Chamber 3). 

5 Starrett Housing Corp., supra note 7, AWD 314-24-1. 

% See, e.g., Amco Asia Corp. v. Republic of Indonesia, ICSID No. ARE/81/1 (Nov: 21, 1984), 1986 
Incr’. ARB. Rep. 601, excerpted in 24 ILM 1022 (1985). 
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while a DCF analysis can, and often should, be an essential and even central 
component of a valuation analysis, it must not exclude “other relevant consider- 
ations”’ revealed by the issues and evidence presented by the parties to the case. By 
comparison, its reference to an alternative “underlying assets valuation method” 
to confirm its conclusions with respect to valuation raises some question, especially 
since (as noted in Arbitrator Aldrich’s concurrence) that method was never dis- 
cussed by the parties, nor was relevant evidence for its use requested or 
introduced. 


DAVID P. STEWART* 
Office of the Legal Adviser 
U.S. Department of State 


* The views expressed in this case note are solely those of the author and do not represent the view 
of the U.S. Government or of the Department of State. 


CURRENT DEVELOPMENTS 


A SPECIAL SESSION OF THE UN GENERAL ASSEMBLY RETHINKS 
THE ECONOMIC RIGHTS AND DUTIES OF STATES 


4 recently concluded special session of the General Assembly adopted, for the 
zst time by consensus, a blueprint for the coordination of national and interna- 
tional economic policies.’ Carefully worded without any reference to the “New 
Ir-.ernational Economic Order,’ the session’s declaration nonetheless echoed the 
NIEO and its principal instrument, the Charter of Economic Rights and Duties of 
States, which provided: ‘‘States should co-operate in facilitating more rational and 
eq.itable international economic relations and in encouraging structural changes 
in the context of a balanced world economy in harmony with the needs and 
imerests of all countries, especially developing countries, and should take appro- 
prate measures to this end.” 

Supported by only a majority of member states, and opposed firmly by many 
industrial powers, the NIEO had little impact on intended targets such as the 
B-2tton Woods financial institutions and the GATT. Subsequent attempts to re- 
st=re NIEO principles in various UN development strategy instruments also failed 
tc win consensus, until now. 


Background 


The theme of the special session was “International Economic Co-operation, in 
Pacticular the Revitalization of Economic Growth and Development of the Devel- 
op.ng Countries.” An initiative of the South, its aim was to “reinstate the develop- 
ment objective” in North-South cooperation.* The 1980s had been dominated by 
“gdjustment,” a euphemism for the fiscal restraints and scaling back of the public 
sector prescribed by international financial institutions ir. response to mounting 
debts and falling commodity prices. The human cost had been high, and it was 
now clear that adjustment was not enough.” 


_ > UN Doc. A/S-18/14 (1990). The terms of reference for the 18th special session of the General 
A:szembly (Apr. 23~30, 1990) may be found in GA Res. 43/460 (Mar. 7, 1989). It will also be 
reriembered as the session that accepted Namibia as a member state. 

ZGA Res. 3201 (S-VI) (May 1, 1974). 

=GA Res. 3281 (XXIX), Art. 8 (Dec. 12, 1974). The roots of this principle may be found in the 
Uriversal Declaration of Human Rights, GA Res. 217A (HI) (Dec. 10, 1948), Ari. 28: “Everyone is 
er atled to a social and international order in which the rights and freedoms set forth in this Declara- 
tie can be fully realized.” : 

* UN Dep't Pub. Info. Press Release [hereinafter DPI PR] GA/8015, at 17 (Apr. 23, 1990) (India). 
A: the time of this writing, official summary records were not yet available. In addition to the DPI 
press summaries, the author has relied on the reading texts distributed by delegations. To simplify the 
ci-ztions infra, the other press releases referred to here and their dates will be given now and will be 
referred to hereinafter by number only: DPI PR GA/8018 (Apr. 24, 1990); GA/8020 (Apr. 24, 

1930); GA/8021 (Apr. 25, 1990); GA/8023 (Apr. 25, 1990); GA/8025 (Apr. 27, 1990); GA/8027 

(£ pr. 27, 1990); GA/8029 (Apr. 30, 1990); GA/8030 (Apr. 30, 1990): and GA/8031 (May 1, 1990). 

E E.g., DPI PR GA/8027, at 2 (Bangladesh); GA/8023, at 23.(Lesctho). Structural adjustment in 
this special historical sense is often confused with developmental structural changes in the organization 
of sroductive economic activity. OVERALL SOCIO-ECONOMIC PERSPECTIVE OF THE WORLD ECONOMY 
Tet THE YEAR 2000, at 21-24, UN Doc. ST/ESA/215 (1990). This confusion disguises the real 
ckeracter of the conditions attached to the refinancing of Third World public debt. 
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At the first substantive preparatory meeting for the special session, in February 
1990, the Group of 77 submitted a detailed draft declaration of proposed “‘com- 
mitments and policy directions for the future.” A brief counterproposal was 
made by the European Community at the second substantive preparatory meet- 
ing, in April 1990, barely a week before the special session itself was to begin.” A 
cut-and-paste consolidation® of these texts was prepared over the weekend and, 
while the plenary heard formal presentations, many by ministers and heads of 
state, an ad hoc committee of the whole met behind closed doors to hone the 
consolidated text. 

After the views expressed, and positions taken, by various delegations at the 
plenary are summarized, the important trade-offs made in the final declaration of 
the special session can be seen in political perspective. 


Diagnosis of the 1980s 


For most developing countries, the 1980s were a “lost decade.”? Economic 
growth in the North had failed to “trickle down” to the South.!° Dramatic im- 
provement in the political conditions in some regions, the easing of East-West 
tensions, and an increasingly effective UN role in peacekeeping and security had 
not been matched by a strengthening of global economic coordination. “The 
world has grown more interdependent,” Brazil observed, “and, paradoxically, 
less co-operative.’!’ According to Singapore: 


There are probably numerous reasons why more progress has been achieved 
in international political relations than in international economic relations. A 
possible reason could be that in the global political sphere, many countries 
understand that they share a commonality of interests in mutual survival, 
whilst international economic relations is viewed as a zero sum game. Mar- 
kets, technology, exports, foreign exchange are seen as proprietary and exclu- 
sive. Economic competition is viewed as natural, whilst political cooperation is 
perceived as a necessity.’ 


Several delegations warned that continued protectionism in the North and dete- 
riorating economic, social and environmental conditions in the South could un- 
dermine international security.!? Economic questions could not be separated from 
the peacekeeping role of the United Nations.'* Politics and economics are “‘inter- 
dependent,” the President of Cyprus reminded the Assembly.!® 

Many governments likewise expressed the hope that the recent’ lessening of 
East-West tensions would make it easier for the United Nations to concentrate its 


ê UN Doc. A/AG.233/L.3 (1990) (Bolivia). For a somewhat earlier version of the nonaligned 
movement's position, see the “Caracas Declaration” of the movement's 25th anniversary, reproduced in 
UN Doc. A/44/361 (1989). 

7UN Doc. A/AC.233/L.8 (1990) (Ireland). Canada also submitted a proposal, UN Doc. A/ 
AC.233/L.6 (1990), but lacked the political influence to get it considered seriously. Some delegations 
felt that it was inappropriate for a single government to intervene in this fashion. 

8 UN Doc. A/S-18/7, pts. Land II (1990). This document also reproduces the proposals originally 
made by the Group of 77, the European Community and Canada, as well as amendments suggested by 
China and the United States. 

? E.g., DPI PR GA/8018, at 4 (Peru). 

° DPI PR GA/8021, at 4-5 (Nigeria). 1 DPI PR GA/8025, at 11. 

1? Chan Heng Chee, Permanent Representative of Singapore to the United Nations, Statement, at 3 
(Apr. 27, 1990). 

13 See, e.g., DPI PR GA/8015, at 17 (India), 19 (Egypt), 22 (Argentina); GA/8018, at 14 (Algeria); 
GA/8023, at 18 (Ecuador); GA/8030, at 6 (Sri Lanka). . 

1 DPI PR GA/8021, at 6 (Chile). 1 DPI PR GA/8023, at 2. 
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a=ntion on the South.! There were frequent references to the possibility of 
a=plying the “peace dividend” to development.” The integration of Eastern Eu- 
rape into the world economy, it was emphasized, should not divert resources from 
rhe South, but create increased East-South trade opportunities.’® 


Frscriptions for the 1990s 


No delegation questioned the need for more concessional aid; there were re- 
p=ated references to both the quantity and the quality of aid. The immediate need 
foz some form of debt relief was not disputed.’ It was also agreed that economic 
g-=wth depends both on appropriate national economic policies and on a “‘facili- 
te. ve” international environment, including trade and monetary policy. The real 
issue was control over the shaping of that international environment. “Economic 
ca>peration’’ meant quite different things to different delegations. 

T'he Group of 77 appealed for democratization of multilateral economic deci- 
siza making: “The increasing internationalisation of the world economy must be 
matched with more symmetric interdependence. An equitable and effective multi- 
lateral macroeconomic co-ordination will be essential to ensure such a goal.”’?° 
Iaia explained that [t]he management of the world ecor-omy needed to be more 
b-aad-based so as to reflect the interests of all countries and groups of coun- 
tres.’?! This would require “qualitative changes in international economic rela- 
tizas,” especially in the management of trade and monetary institutions.?* The 
United Nations should oversee these changes through “global multilateral moni- 
terang”? and the laying down of “standards, norms and rules of economic be- 
hariour.”?* Such a regime was not incompatible with the liberalization of world 
trede, Indonesia argued. “In a relationship of inherent inequality, liberty op- 
pr=ssed and it was regulation that liberated.”’?® 

The European Community conceded the damaging effects of debt, protection- 
isa, and monetary instability on the South in the 1980s, but proposed only that 


© E.g., DPI PR GA/8015, at 14 (Indonesia), 17 (India), GA/8020, at 4 (Malaysia), 9 (Morocco), 10 
(FeListan); GA/8023, at 16 (Zambia); GA/8025, at 2 (Spain). 
= DPI PR GA/8018, at 3 (Sweden), 5 (USSR); GA/8020, at 3 (Ghana), 6 (Netherlands), 9 (Mo- 
rcceo), 13 (Guyana), 21 (Angola); GA/8023, at 14 (Australia); GA/8027, at 19 (Malta). The President 
of “yprus promoted the idea ofa UN “disarmament for development fund,” which was incorporated 
irc one of the intermediate drafts of the final declaration. DPI PR GA./8023, at 3; UN Doc. A/S- 
1&-AC.1/L.2 (1990). 
= DPI PR GA/8015, at 8 (Mexico), 10 (Federal Republic of Germany) [FRG], 13 (France), 21 
(S=xegal, Belgium); GA/8018, at 3 (Sweden), 5 (USSR), 12 (Norway), 13 (Turkey); GA/8020, at 6 
(}cherlands), 15 (Romania), 16 (Colombia), 19 (Portugal), 24 (Switzerland); GA/8023, at 14 (Aus- 
tra a); GA/8027, at 7 (Uruguay), 11 (Denmark). 
© See, e.g., remarks on aid and debt by major donor and creditor countries: DPI PR GA/8015, at 
1: ¢Japan), 13 (France); GA/8018, at 2 (Sweden). 
> UN Doc. A/AC.233/L.3, para. 28 (1990). Also DPI PR GA/802) at 13 Uaa tdemocracy 
in & ternational relations.” 
= DPI PR GA/8015, at 17. Similarly, id. at 25 (Thailand); DPI PR GA/8018, at 15 (Venezuela); 
G4,78020, at 4 (Ghana). 
= DPI PR GA/8015, at 17 (Mexico). 
=> DPI PR GA/8020, at 10 (Morocco). Also, DPI PR GA/8015, a: 17 (India); GA/8018, at 5 
(LESR), 8 (China). 
= DPI PR GA/8027, at 9 (Byelorussian SSR). The UN role was described by other delegations as 
“common management,” id. at 18 (Malta), and ‘functional coordination,” DPI PR GA/8025, at 8 
(Cago). 
> DPI PR GA/8015, at 14. 
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existing monetary and trade institutions be called upon to exercise greater respon- 
sibility. Moreover, it implied that the South had been the author of its own misfor- 
tune: “Effective national policies have a crucial role to-play. Such policies should 
be outward- and market-oriented. They should be supportive of investment as 
well as of efficient allocation and mobilization of resources to achieve durable 
growth and development.”®° Applauding the “historic change away from out- 
moded political and economic systems and towards individual liberty, initiative, 
and enterprise,”?’ the Community’s representative reasoned that development is 
‘fundamentally the task of developing countries themselves.”?® The role of the 
North should be limited to providing financial resources; the role of the United 
Nations, to promoting the necessary reforms by developing countries.” The 
United States also maintained that, “for the most part, development depends on 
national decisions and domestic efforts.” In addition, “the United States Govern- 
ment is deeply committed to supporting market-oriented reforms around the 
world, because such reforms have worked, and will continue to work, to create 
sustainable growth and development.’*° The U.S. prescription stressed “multi- 
party democracy based on free, periodic, and genuine elections,” private prop- 
erty, the rule of law, and free trade. 

The “market economy” message was echoed by various other Western delega- 
tions,” and Eastern Europeans hastened to agree.®? Although most delegations 
from the South avoided references to domestic capitalism, they emphasized the 
need for free markets at the international level. Conceding the importance of 
building “open,” export-oriented economies,” they called upon the North to 
“reciprocate” by opening domestic markets to southern products on fair, if not 
preferential, terms.°4 Few voices were raised in favor of South-South solutions, 
and even then only as a steppingstone to global competitiveness.” 

Only a single industrialized country shared the South’s vision of strong UN 
macroeconomic coordination. According to the Dutch Minister for Development 
Cooperation: 


2€ UN Doc. A/AC.233/L.8, para. 2 (1990). 27 DPI PR GA/8015, at 5. 

28 Id. at 6 (Ireland, for the Twelve); similarly, id. at 22 (Belgium); and DPI PR GA/8018, at 7 (Italy), 
10 (Canada); GA/8020, at 7 (United Kingdom) [UK]; GA/8023, at 23 (Australia); GA/8027, at 11 
(Denmark). 

2° DPI PR GA/8018, at 6 (Italy), 10 (Canada). 

5° Ambassador Thomas R. Pickering, Statement, USUN Press Release No. 30-(90), at 3 (Apr. 25, 
1990). 

31 E.g., DPI PR GA/8018, at 6 (Italy), 9 (Canada); GA/8020, at 7 (UK), 19 (Portugal); GA/8027, at 
11 (Denmark). Also DPI PR GA/8018, at 13 (Turkey). The Federal Republic of Germany hastened to 
add that it was not advocating “ruthless capitalism” but, rather, a “balance” of market forces and 
public responsibility. DP] PR GA/8015, at 10. Similar disclaimers were heard from Austria, DPI PR 
GA/8021, at 3, and Peru, DPI PR GA/8018, at 4. 

2 E.g, DPI PR GA/8015, at 27 (German Democratic Republic) [GDR]; GA/8020, at 20 (Ro- 
mania), GA/8021, at 8 (Hungary); GA/8023, at 10 (Czechoslovakia); GA/8025, at 4 (Poland); GA/ 
8027, at 5 (Bulgaria). 

33 DPI PR GA/8015, at 17 (India). . 

54 DPI PR GA/8020, at 10 (Pakistan). Also DPI PR GA/8015, at 23 (Argentina), 24 (Philippines); 
GA/8018, at 5 (USSR), 13 (Turkey); GA/8020, at 2 (Ghana), 4 (Malaysia), 13 (Guyana), 17 (Colom- 
bia), 22 (Lesotho), 25 (Republic of Korea); GA/8023, at 3 (Cyprus), 4 (Somalia), 15 (Zambia); GA/ 
8025, at 9 (Saudi Arabia), 10 (Togo), 12 (Brazil); GA/8027, at 3 (Bangladesh), 15 (Mauritius), 16 
(Uganda). 

5° DPI PR GA/8015, at 21 (Senegal), 26 (Thailand); GA/8021, at 5 (Nigeria), 9 (Zimbabwe); 
GA/8027, at 2 (United Arab Emirates), 13 (Tanzania). France was the only northern delegation to 
endorse this approach, GA/8015, at 12. 
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We need a global mixed economy including a strong and clear international 
framework of powerful public institutions, a kind of global public sector. We 
need an internationalization of the concept of the welfare state with interna- 
tional transfers to correct gross inequalities. We need an international plural- 
istic democracy within which developing countries can participate effectively 
in international decision-making.*® 


Cze may ask, however, whether ‘‘democracy” and a permanent international 
“ relfare state” can coexist. As long as economic wealth is distributed so unevenly 
that corrective transfers are needed, wealthier states are likely to dominate inter- 
national decisions. 


Henan Dimensions 
In a recent study, the UN Committee for Development Planning maintained: 


A renewed emphasis on human resources in economic development strate- 
gies is long overdue. This is not only because the ultimate objective of devel- 
opment should be human beings. It is also because enhancing the basic capa- 
bilities of people is essential to accelerating the pace of economic growth. In 
the face of external constraints and slow growth in the world economy, the 
development of human resources can be the key to self-reliant national devel- 
opment strategies.*” 


This view is gaining momentum,”® although it has not always been clear whether it 
treats human beings merely as an important means of production (as human 
cecital), or as the principal actors and beneficiaries of the development process.*? 

Delegations at the special session agreed that development should be measured 
in -erms of people, not growth,*° and that the human person is the means and end 
of development.*! Many accorded priority to human resources development,* 
an= the Secretariat recommended that the “‘abolition of poverty and the develop- 
ment of human resources should be a centre-piece of development efforts” in the 
next decade.* 

The Group of 77 took the following position: 


34 Jan Pronk, Minister for Development Cooperation, the Netherlands, Statement, Netherlands 
Pemnanent Mission Doc. R-90.004, at 3 (1990). 

>" From the introduction to HUMAN RESOURCES DEVELOPMENT: À NEGLECTED DIMENSION OF 
DEVELOPMENT STRATEGY, at iii, UN Doc. ST/ESA/208, UN Sales No. E.88.11.A.11 (1988). See also 
Hanan resources development and the activities of the United Nations system in that field, UN Doc. 

Bee (1989). 

3* See, e. g» African Alternative Framework to Structural Manat Programmes for Socio-Eco- 
ncriic Recovery and Transformation, UN Doc. E/ECA/CM.15/6/Rev.3 (1989), reproduced in UN 
z A/44/315, para. 97 (1989); “Caracas Declaration,” UN Doc. A/44/361, para. 27 (1989). 

** Barsh, Human Rights, Human Resources, and the International Development Strategy for the 
1€£0s, UN Doc. HR/RD/1990/11 (1990), reprinted in expanded form in 2 PEOPLES FOR HUMAN 
RECHTS 33 (Y.B. of Int’l Movement against All Forms of Discrimination and Racism, 1990). 

+| DPI PR GA/8018, at 10 (Trinidad). 

+ DPI PR GA/8027, at 20 (Holy See). Compare the Declaration on the Right to Development, GA 
Res. 41/128, Art. 2 (Dec. 4, 1986). 

¥ E.g., DPI PR GA/8015, at 6 (Ireland, for the Twelve), 9 (Jamaica), 11 (Japan), 13 (France), 21 
(Se vegal), 25 (Djibouti); GA/8018, at 2 (Sweden), 9 (Canada), 12 (Norway); GA/8020, at 12 
(Guyana), 16 (Romania); GA/8023, at 10 (Czechoslovakia); GA/8025, at 5 (Israel), 7 (Liberia); GA/ 
8”, at 14 (Mauritius). 

+ The state of international economic co-operation and effective wavs of revitalizing the economic 
grarth and development of developing countries, UN Doc. A/AC.233/5, at 26 (1990). 
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Reactivation of growth and development of developing countries will only 
be possible with the advancement in the quality of development, the improve- 
ment in the living standards of the people, increased equity, broad participa- 
tion and larger choice and better opportunities. Economic policies should 
have as their main objective the betterment of the human condition and the 
enhancement of the contribution of all peoples in economic activities.** 


For many countries this view implied a “democratic framework” for the realiza- 
tion of development.” The European Community emphasized “the need to sup- 
port movement towards pluralistic institutions which guarantee equitable develop- 
ment and human rights.’’*® As Canada saw it, “Growth needs to be broadly based, 
drawing the masses of people into productive economic activity with effective, 
responsive and public decision-making systems. Improvement in the living stand- 
ards of people, increased equity and broad participation requires the establish- 
ment of institutional frameworks and systems which provide larger choice and 
more opportunities.”*” Denmark recommended an even more comprehensive 
formula for the sharing of political power: “‘Participatory development implied 
more democracy, free flows of information, a greater role for local decision-mak- 
ing and self-government, and for non-governmental organizations, and respect of 
human rights including effective and accessible legal systems.’’*® 

In one form or other, then, delegations agreed that the sharing of political 
power is important with, as well as among, countries if development and growth 
are to be sustained. 


Development and Environment 


Protection of the environment was also considered a priority for the next dec- 
ade.’ The European Community acknowledged the disproportionate responsibil- 
ity of the North for many environmental problems: “We recognize that environ- 
mental sustainability is central to development. Much of the damage caused to the 
environment results from patterns of consumption and production in the devel- 
oped countries. The developed countries must provide additional resources and 
the appropriate technologies to combat environmental degradation.’ “All” 


“4 UN Doc. A/AC.233/L.3, para. 48 (1990). Mozambique referred to the need for the “full mobili- 
zation of grassroots movements.” DPI PR GA/8020, at 20. On popular participation, see the African 
Alternative Framework, supra note 38, para. 35 (“development has to be engineered and sustained by 
the people themselves through their full and active participation”); and the African Charter for 
Popular Participation in Development, UN Doc. E/ECA/CM.16/11 (1990). Compare Article 7 of 
the Charter of Economic Rights and Duties of States, supra note 3, which refers to the responsibility of 
each state “to ensure the full participation of its people in the process and benefits of development.” 

* DPI PR GA/8015, at 13 (France), 23 (Philippines); GA/8018, at 6 (Italy), 10 (Canada); GA/ 
8020, at 15 (Romania); GA/8023, at 4 (Somalia); GA/8027, at 19 (Malta). 

46 UN Doc. A/AC.233/L.8, para. 4 (1990). The Holy See made human rights the central theme of 
its statement. DPI PR GA/8027, at 20. For other references to human rights, see DPI PR GA/8015, 
at 16 (Finland); GA/8018, at 7 (Italy); GA/8020, at 9 (Morocco); GA/8021, at 3 (Austria); GA/8023, 
at 4 (Somalia); GA/8027, at 19 (Malta). 

“7 UN Doc. A/AC.233/L.6, at 3 (1990). 

48 DPI PR GA/8027, at 11. Interestingly, only two delegations referred to a parallel need for a “fair 
distribution of wealth.” DPI PR GA/8015, at 28 (GDR); GA/8027, at 9 (Byelorussian SSR). 

49 See, e.g, DPI PR GA/8015, at 11 (Japan), 13 (France); GA/8020, at 8 (UK), 16 (Romania), 19 
(Portugal); GA/8021, at 3 (Austria), 9 (Zimbabwe); GA/8027, at 5 (Bulgaria). 

5° UN Doc. A/AC.233/L.8, para. 6 (1990). Also DPI PR GA/8015, at 10 (FRG); GA/8018, at 2 
(Sweden), 12 (Norway); GA/8020, at 5 (Netherlands). 
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countries, however, have a duty to integrate environmental concerns into their 
development policies. 

The Group of 77 agreed on the importance of cooperation in this field but 
imsisted that “common concerns over environmental questions should not, in any 
way, result in new restrictions for development.”®! Environmental protection 
ceonot come first. On the contrary, “the revitalisation of growth and develop- 
ment in developing countries is required as an essential condition for the promotion 
of environmental protection.’’®? What is needed, then, is “shared responsibility” 
arr ong rich and poor nations,” involving the transfer of more advanced, environ- 
mentally sound technology from North to South. 

Because of its opposition to conditionality, the Group of 77 avoided mentioning 
podulation policy, although several delegations, chiefly from industrialized coun- 
tries, indicated their belief that it would be a necessary element in meaningful 
nz ional and international development strategies.™* 

=nvironment and population are important tactical cards in the hands of devel- 
op ng countries. They are global factors that the South controls, as the North 
ccatrols finance and technology, and the deliberations at the special session sug- 
gest that cooperation in these fields will increasingly be conditioned on coopera- 
tion and power sharing in macroeconomic matters such as trade. 


Acaieving Consensus 


On the fifth day of the special session, the chairman of the ad hoc committee” 
ci-culated a text that attempted to forge a compromise between the positions of 
the European Community and the nonaligned group. It divided responsibility for 
economic growth between North and South but avoided the issue of structural 
reform: 


The major industrialized countries influence world economic growth and 
the international economic environment profoundly. They must seek to 
correct their imbalances in a coherent manner whick: does not adversely af- 
fect other countries. The co-ordination of economic policies should take full 
account of the conditions and concerns of developing countries. Efforts 
should be made to enhance the effectiveness of multilateral surveillance. 


In accordance with their legislation, development objectives and national 
priorities, developing countries should continue to work towards keeping 
control over inflationary tendencies, promoting domestic savings, achieving 
favourable conditions for domestic and foreign investment, modernizing 
their economies and increasing their international competitiveness. 


The United Nations system should play a large role in international co-op- 
eration for revitalizing development in the 1990s. All its Member States have 


=U UN Doc. A/AC.233/L.3, para. 22 (1990). Also DPI PR GA/8015, at 18 (India); GA/8020, at 
25 <Republic of Korea). i 

= UN Doc. A/AC.233/L.3, para. 22 (1990) (emphasis added). Similarly, see DPI PR GA/8018, at 
14tAlgeria); GA/8020, at 11 (Pakistan); GA/8023, at 7 (Kenya). This linkage between poverty and 
the environment is also in the “Caracas Declaration,” supra note 38, para. 34, and the African Alter- 
na ve Framework, supra note 44, para. 38. 

= DPI PR GA/8015, at 15 (Indonesia); GA/8027, at 3 (Bangladesh). 

= See DPI PR GA/8015, at 10 (FRG), 11 (Japan), 16 (Finland); GA/86 18, at 6 (Italy); GA/8020, at 
7 (OK), 11 (Pakistan); GA/8023, at 11 (Ethiopia); GA/8025, at 7 (Liberia). 

= Constantine Zepos (Greece), who also chaired the preparatory committee for the special session. 
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a responsibility for making it more effective and efficient. The United Na- 
tions is a unique forum in which the community of nations can address all 
issues in a comprehensive manner. Its many specialized agencies make an 
indispensable contribution to development. They have a major responsibility 
in the great task of revitalizing growth and development in the 1990s.°° 


The chairman’s text also tried to harmonize the North’s and South’s positions 
on the environment: 


All countries will increasingly need to integrate environmental concerns 
into their national development policies. The responsibility for improving the 
environment should be shared, yet the developed countries have the main 
responsibility for taking necessary measures urgently. Growth and develop- 
ment in developing countries should contribute to the eradication of poverty 
and to the protection of the environment.” 


Two main areas of contention quickly emerged. The European Community 
and the United States objected to a provision for debt ‘‘forgiveness’’ for less-de- 
veloped countries.*® The Group of 77 insisted on stronger language on develop- 
ment and the environment. Some nonaligned delegations hinted that they would 
walk out if the deadlock continued. Others suggested deleting any reference to 
“sustainable” development. ¢ 

After another day of regional consultations and the personal intervention of the 
President of the General Assembly, a revised text emerged that called for “some” 
write-off of debt and added a stronger environmental provision: 


The economic growth and development of developing countries is essential 
to address problems of the degradation and protection of the environment. 
New and additional financial resources will have to be channelled to develop- 
ing countries. Effective modalities for favourable access to, and transfer of, 
environmentally sound technologies, in particular to developing countries, 
including on concessional and preferential terms, should be examined.*? 


Another interesting change was the insertion of a reference to human rights: 
“Economic policies should have as their main objective the betterment of the 
human condition and the enhancement of the contribution of all persons to devel- 
opment. The full utilization of human resources and the recognition of human rights 
stimulate creativity, innovation and initiative.”®° The hand of the European Commu- 
nity and of Eastern Europe may be seen in this linkage of human rights with the 
conditions for capitalism. 

The text as revised was largely acceptable to the Community® but was only 
accepted ad referendum by the United States. Developing countries withheld any 
public endorsement while awaiting a U.S. commitment to join in a consensus. It 
was plain, however, that the Community had left the United States little room to 
press for further amendments. 


56 UN Doc. A/S-18/AC.1/L.2, paras. 22, 23, 34 (1990). 

57 Id., para. 27. 58 Jd., para. 25. 

59 Chairman’s text as revised orally, para. 29 (unofficially circulated Apr. 28, 1990). 

69 Id., para. 24. The italicized text replaced the words, “A primary objective must be to respond to 
the needs of and maximize the potential of all members of society,” which had appeared in the 
chairman's first text. UN Doc. A/S—18/AC.1/L.2, para. 24 (1990). 

6 DPI PR GA/8029, at 5 (Ireland, for the Twelve). Japan also had difficulties in accepting the text, 
especially the debt write-off provision. 
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Finally, on the eighth day of the special session—which was originally to have 
las-ed only five—the text was adopted by consensus, with one significant change: 
the.omission of any explicit commitment to the write-off of debt. 


Summary 


(mn the whole, the declaration adopted by the special session represents a bal- 
arced compromise between North and South. It assigns proportionally greater 
resonsibility for the economic problems of the 1980s, znd meeting the “chal- 
lenges” of the 1990s, to the North. This responsibility wil] entail increased finan- 
cia and environmental self-discipline, as well as the transfer of resources and 
technology to the South. At the same time, the South will assume the burden of 
macroeconomic policy reform at the national level, including more attention to 
human rights and the environment. The central role of the United Nations in 
derz2lopment aid and “surveillance” is confirmed. What is lacking is a commit- 
mant to structural reform in decision making at either the national or the interna- 
ticxal level, but that may no longer be as remote a possibility as was once believed. 

— he declaration of the special session will be the starting point for the Interna- 
tictal Development Strategy for the Fourth United Nations Development Dec- 
ade and for a series of North-South negotiating conferences: the Second United 
Nacions Conference on the Least Developed Countries (1990; not yet held at the 
tire of writing), the Eighth United Nations Conference on Trade and Develop- 
ment (1991), the United Nations Conference on Environment and Development 
(1392), an international conference on population (1994) and a world conference 
or Auman rights (1993). Each of these meetings will reopen the debate over 
imbalances of power in international relations. Unlike the conferences of the last 
two: decades, they will begin from a basic consensus on the need for global macro- 
eccnomic coordination mechanisms. Even more important, perhaps, the Euro- 
pen Community will replace the United States and the Soviet Union as the major 
ac:cr for the North, facilitating new levels of agreement. 


RUSSEL LAWRENCE BARSH* 


VACANCIES ON ICJ FILLED BY ELECTION 


Cn February 5, 1991, the terms of five members of the International Court of 
Justice expired: those of President J. M. Ruda (Argentina) and Judges K. Mbaye 
(Senegal), Sir Robert Jennings (United Kingdom), G. Guillaume (France) and R. 
S. Pathak (India). In conformity with Articles 4 and 13 of the Statute of the Court, 
th= General Assembly and the Security Council, on November 15, 1990, elected 
fiye persons to nine-year terms of office. Judges Mbaye, Ruda and Pathak did not 
stead for reelection. Judges Jennings and Guillaume were reelected. The newly 
elected judges are Andrés Aguilar Mawdsley (Venezuela), Raymond Ranjeva 
(Madagascar) and Christopher Gregory Weeramantry (Sri Lanka).’ 


T. M. F. 


€ UN Doc. A/S-18/14, Annex (1990); DPI PR GA/8031, passim; UN Doc. A/RES/S-18/3 
(1¢49). . 
= Research Associate Professor, University of Washington. The author attended the special session 


as a NGO observer. 
UN J., Nov. 16, 1990, at 6-7. 
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Right v. Might: International Law and the 
Use of Force. By Louis Henkin, Stanley 
Hoffmann, Jeane J. Kirkpatrick, Allan 
Gerson, William D. Rogers and David J. 
Scheffer. New York, London: Council on 
Foreign Relations Press, 1989. Pp. xii, 
123. Index. $12.95, paper. 


The gods were furious on Mt. Olympus; 
the topic of debate, “right v. might,” had 
obviously touched raw nerves, Zeus (played 
by Louis Henkin) hurled thunderbolts at ev- 
eryone in sight. He charged that any trans- 
boundary use of force—with “virtually” no 
exceptions—-was strictly forbidden under 
the Charter. Cowed into a corner, but 
gamely resisting, were Medusa (played by 
Jeane Kirkpatrick) and her sidekick 
Poseidon (Allan Gerson). The fleetest-of- 
tongue, Hermes (Stanley Hoffmann), tried 
to deflect the thunderbolts by inventing an 
endless stream of quasi-legalistic categories; 
as usual he spoke them faster than anyone 
could understand them, but as usual they 
were found illusory as soon as they were un- 
derstood. Odysseus (William D. Rogers) 
slumped in resignation against an old 
weaver’s loom; he had heard it all and seen 
it all many times, but as usual he declared 
the proceedings able and illuminating. 

One of the loudest thunderbolts came 
when Zeus, slamming his fist on the nearest 
concept, declared that the sum total of inter- 
national legal wisdom on the use of force 
could be found in one sacred text: 


The UN Charter declared purposes 
and prescribed norms. .. . 


Peace was more important than prog- 
ress and more important than justice. 
The purposes of the United Nations 
could not in fact be achieved by war. War 
inflicted the greatest injustice, the most 
serious violations of human rights, and 
the most violence to self-determination 
and to economic and social development. 
War was inherently unjust. (pp. 38-39) 


But Medusa and Poseidon rose to object 
that the Soviets have violated the Charter: 


The Charter does not require that the 
United States stand idly by while the So- 
viet Union assists in the suppression of 
liberties in countries with strong indige- 
nous movements struggling against op- 
pression. (p. 34) 


Glaring at them, Zeus thundered that they 
dare not violate the Charter just to imitate 
the Soviets: 


Rejecting the Charter in effect would re- 

ject Nuremberg, undermine our national 
justification in history, and reestablish 
Adolf Hitler as no worse than anyone 
else. (p. 58) 


Zeus knew whether in any specific instance 
the Charter had been “rejected,” because 
he was the keeper of its true meaning: 


Like every country, the United States 
occasionally is disposed to interpret the 
Charter in accordance with its own inter- 
ests as it sees them. But an interpretation 
that does not accord with text, purpose, 
design, history, and other accepted princi- 
ples of treaty construction will persuade 
nobody and will serve no purpose. (p. 59) 


Zeus obliged the other gods by revealing 
the true meaning of the Charter as to any 
transboundary use of force. He proclaimed 
every such use, other than self-defense 
against an armed attack, to be illegal: 


At bottom, all suggestions for exceptions 
to article 2(4) imply that, contrary to the 
assumptions of the Charter’s framers, 
there are universally recognized values 
higher than peace and the autonomy of 
states. (p. 44)! 


These “suggestions for exceptions to article 


2(4)” are not identified. Readers will recog- 
nize the “suggestions” as coming from 
younger scholars who may not be commit- 
ted Chartists. Although the names of these 
mortals cannot be found in the book under 


l To Odysseus’s (William D. Rogers) credit, he 
notes ruefully that “article 2(4) is abstraction 
piled upon abstraction” (p. 101). 
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rer ew,” their arguments are known to go 
something like this: The Charter attempted 
to create a monopoly of law enforcement 
poser in the UN Security Council. The mo- 
nozoly was a two-sided coin. One side was 
Article 2(4), prohibiting unilateral uses of 
force. The other side was the international 
army under the control of the Security 
Ccuncil. Thus, whenever a nation violated 
Cłærter norms or other important rules of 
international law, Article 2(4) prohibited 
noz-UN enforcement and chapter VII of 
the Charter allowed the Security Council to 
send in its army to enforce the law. 

To “apply” Article 2(4) in isolation from 
chadter VII would be to ignore the other 
side of the coin. That is not to say that Arti- 
cle 2(4) would be meaningless in the ab- 
sence of Security Council enforcement ac- 
tion; rather, it must be carefully inter- 
preced. Careful scrutiny reveals that it does 
not outlaw all transboundary uses of mili- 
tarr force, but only those directed against a 
naz on’s territorial integrity or political in- 
dezendence. A “humanitarian interven- 
tior ” that does not annex any portion of the 
target state arguably is allowed by Article 
2(44 if the Security Council’s enforcement 
capability is stultified by veto. Thus, since 
19<5 there have been several successful uni- 
lat2ral humanitarian interventions arguably 
creating new customary law, such as India 
in Eangladesh (1971), Tanzania in Uganda 
(1979), France in Central Africa (1979) and 
the United States in Grenada (1983) and 
Paama (1989). 

enkin refuses to recognize this custom, 
because in his view it violates Article 2(4). 
He sees no reason to recognize forty-four 
yeas of practice that in his view is not justi- 
fie= 


= xcept for Professor W. Michael Reisman, 
whz is cited for a suggestion in a footnote by 
Herkin (p. 66 n.13). However, the pat on the 
bac: is short-lived. In the very next footnote, 
Herkin states that Professor Oscar Schachter “‘ef- 
feq vely demolished” Reisman’s suggestion (p. 
661.14). 

E Sor detailed discussion, see F. TESON, Hu- 
MANITARIAN INTERVENTION: AN INQUIRY INTO 
Lav AND MORALITY 155-200 (1988). The Pan- 
am intervention, of course, occurred after the 
boos under review went to press. See D’Amato, 
The Invasion of Panama Was a Lawful Response to 
Tyrenny, 84 AJIL 516 (1990). 
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Clearly, it was the original intent of the 
Charter to forbid the use of force even to 
promote human rights or to install au- 
thentic democracy. Nothing has hap- 
pened to justify deviations from that com- - 
mitment. Human rights are indeed vio- 
lated in every country. In some countries 
violations are egregious. But the use of 
force remains itself a most serious—the 
most serious—violation of human rights. 


(p. 61) 


Therefore, the author of The Rights of Man 
Today and many articles on human rights in 
effect claims that if another Hitler should 
repeat the Holocaust against the Jews, so 
long a3 the genocide is confined to nationals 
within the neo-Hitler’s country, and so long 
as that country’s allies have a veto in the 
Security Council, any foreign nation’s forc- 
ible intervention to prevent the genocide 
would be illegal under international law as 
ordained by the Charter. Or if a radically 
repressive white minority regime were to 
take over in South Africa and begin a policy 
of extensive disappearances and murders of 
black leaders and spokespersons—a fear 
that fortunately appears to be receding— 
and if the Security Council were paralyzed, 
Henkin would have to hold this selective ra- 
cial genocide to be one of those ‘‘egre- 
gious” violations af human rights that inter- 
national law regrettably tolerates. For he 
values “the autonomy of states” (p. 44) 
above all considerations of morality and jus- 
tice that affect real people—above every 
human value of care, compassion and em- 
pathy for neighbors suffering governmen- 
tal oppression. He is more solicitous of the 
rights of states than of those of persons. So 
long as genocide, slavery or torture is “‘offi- 
cial” (government sponsored), the Nurem- 
berg precedent is trumped by the Charter. 
What he offers us 1s an interpretation of the 
Charter that negates Nuremberg, the prac- 
tice of states since 1945 and elementary con- 
siderations of transnational justice. 

Pressed to give his own explanation of cus- 
tomary law since 1945, Henkin proclaims, 
in ringing terms nearly parodying an ear- 
lier, widely quoted pronouncement:* 


4 “Almost all naticns observe almost all princi- 
ples of international law and almost all of their 
obligations almost a] of the time.” L. HENKIN, 
How NATIONS BEHAVE 47 (2d ed. 1979). 
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Virtually every use of force in the years 
since the Charter was signed has been 


clearly condemned by virtually all states. ` 


Virtually every putative justification of a 
use of force has been rejected. (p. 40) 


No god atop the mountain dared challenge 
this. No one asked which states ‘‘clearly con- 
demned”’ these acts of force. No one asked 
who “rejected” all these putative justifica- 
tions or how they “rejected” them. No one 
rejoined, for example, that ‘“condemna- 
tions” expressed in General Assembly reso- 
lutions may often have been hypocritical.’ 
The use by Zeus of the passive voice side- 
stepped the need for citations or examples. 
Nor did any of the lesser gods question 
Zeus’s own gloss of post-1945 practice, con- 
sisting of a series of startling concessions: (1) 
many instances of “humanitarian interven- 
tion” have “brought wide acquiescence” (p. 
41); (2) “intervention to support self-deter- 
mination” has been supported by “many 
states” (p. 42); and (3) a “permissive inter- 
pretation of article 51” that largely erodes 
Article 2(4) has ‘“‘found favor with some 
commentators” (p. 45). Does the sum total 
of these admitted exceptions still support 
his original use of “virtually,” or is Zeus en- 
titled by virtue of his status to depart from 
the meaning of his own words without an- 
nouncing that he is doing so? 

A quite different account of the post- 
1945 limited use of transboundary force for 
humanitarian intervention can be found in 
a book by one of the many younger scholars 
that Henkin. does not cite, Fernando 
Tesón. Indeed, Tesén’s works are no- 
where mentioned by any of the writers in 
the book under review——not even in the 
“suggested readings.” Why indeed should 
the Council on Foreign Relations acknowl- 
edge the existence of scholarship not au- 
thored by one of its deities? 

Nevertheless, Right v. Might does offer a 
revealing glimpse of thought processes on 
high. Consider one of its most hotly debated 
examples: the U.S. intervention in Grenada 
in 1983. In the hands of the gods, the criti- 


5 For a general discussion of the potential hy- 
pocrisy of UN resolutions, and a specific applica- 
tion to the Israeli use of force against the Iraqi 


nuclear reactor of June 7, 1981, see A.. 


D’ AMATO, INTERNATIONAL Law: PROCESS AND 
Prospect 75-77 (1987). 
6 F, TESÓN, supra note 3. 
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cal question becomes whether the interven- 
tion in Grenada is or is not an application of 
the Reagan Doctrine. Henkin announces 
that it is an application of the Reagan Doc- 
trine and (therefore?) that it is illegal. The 
Kirkpatrick-Gerson contingent replies that 
it is not an application of the Reagan Doc- 
trine, and (therefore?) that it is legal. How- 
ever, the Reagan Doctrine itself, by Zeus, 
clearly violates the law of the Charter. No it 
does not, say Medusa/Poseidon—well, take 
that back: if it does technically violate the 
Charter it is only because it is a decent re- 
sponse to the Brezhnev Doctrine, which re- 
ally violates the Charter. Although Zeus 
finds all instances of application of the 
Reagan Doctrine illegal (Grenada, Libya, 
Nicaragua (p. 54)), Medusa/Poseidon re- 
spond that each of these instances is a false 
application of the doctrine (p. 19), even 
though (apparently) their legality would be 
enhanced if they were applications of the 
doctrine. Medusa /Poseidon give an author- 
itative definition that sounds as if it came 
extemporaneously from former President 
Reagan himself: 


The Reagan Doctrine permits assistance 
in self-defense. The Brezhnev Doctrine 
preserves foreign influence. The Reagan 
Doctrine restores self-government. It 
countenances counter-intervention, not 
intervention. The Reagan Doctrine is not 
a “roll-back,’’ but it ts a cousin to that 
idea. (p. 31) 


Now that the debaters have been straight- 
ened out as to the precise meaning of the 
Reagan Doctrine, we return to the original 
question: Does it violate or vindicate the 
Charter? Do any of the discussed interven- 
tions upset or uphold the Reagan Doctrine? 
But by now, a funny thing has happened on 
the way to the forum. The very elucidation 
of the question has produced sheer indiffer- 
ence as to the answer. 

One must be careful, in looking at a work 
produced by such a lofty Establishment in- 
stitution as the Council on Foreign Rela- 
tions, not to confuse the appearance of vig- 
orous debate with the actuality of realistic 
debate. The sessions on Mt. Olympus were 
full of sound and fury; what they signified is 
another matter. Undoubtedly, the partici- 
pants believed that they were illuminating 
real issues, that the loud clash of their view- 
points proved that it was an open debate, 
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that “‘both sides” were heard, that all one 

. ever wanted to know about the use of force 
emerged, and that free speech and the mar- 
ketp.ace of ideas were once again vindi- 
cated, 

Well, it is not a marketplace in this book; 
it is an oligopoly. Although the topic is of 
critial importance and the debaters of con- 
sid=xable renown, the debate itself is ab- 
straz, Olympian, formalistic, compartmen- 
talied, sanitized. No one was invited to the 
pan.1eon who might have challenged the 
underlying jurisprudential methodologies 
and assumptions of the debaters. External 
arguments were not cited if they would un- 
dermine the debate as the council precon- 
ceied it. Thus, the council produced a 
wo~« of politics, not of scholarship. As such, 
its castiny is a place on the scrap heap of 
maz=rials for future historians who wish to 
rect unt the legalistic illusions of late twen- 
tieta-century Establishmentariané. It is a 
sto~ about the gods who, attempting to ma- 
nipelate and monopolize the terms of an 
impzrtant debate, end up guaranteeing its 
irre evance. 

ANTHONY D’AMATO 
Board of Editors 


Cou- permanente de justice internationale 
1822-1945. Volume 5-I: La responsa- 
bi té internationale. Volume 5-II: La 
guvrre et la neutralité. Edited by Peter 
Heggenmacher, Richard Perruchoud 
asd Haritini Dipla. Published under the 
cwection of Lucius Caflisch. Geneva: 
Fwblications de I’ Institut Universitaire de 
Heutes Etudes Internationales, 1989. Pp. 
1636. Indexes. 


T~e volume under review is the fifth in a 
sere: that began publication in 1961, and 
wat ‘hen welcomed by Leo Gross in this 
jou~al with the observation that “[t]o say 
thaz his volume and its successors will be- 
corte indispensable tools for research is say- 
ing -ne obvious.”’’ In such circumstances, a 
rewzwer might feel no more was needed 
thar to salute the latest installment and to 
adc. tas is certainly the case) that it lives up 
to the high standard set by its predecessors. 
However, since nearly thirty years have 


1 E7 AJIL 446, 448 (1963). 
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passed, and the last decisions of the Perma- 
nent Court, the raw material of the series, 
were given over fifty years ago, it is perhaps 
time to take stock. 

The distinguishing characteristic of the 
series is that it includes, for each subject 
studied, not only the appropriate dicta 
taken from the decisions of the Permanent 
Court of International Justice (PCIJ), but 
also extracts from the pleadings and oral ar- 
gument of the parties before the Court. 
Professor Guggenheim, the begetter of the 
series, gave three reasons for this approach: 
first, the material contains “opinions often 
emanating from recognized authorities in 
the field of international law which, had 
they appeared in books or articles, would 
today form part of doctrine, and be well 
known as such” (vol. 1, p. ix). Second, for 
practitioners the material demonstrates the 
art of pleading before the Court, a tradition 
that should be better known. Third, the 
dicta are known only in a “static” way, yet 
study of the history of the case in which they 
were made makes it possible “to see how, 
through the contradictory arguments of the 
Parties, the solution given by the Court is 
arrived at,” and “‘which of the Parties’ ar- 
guments were upheld by the Court, which 
were rejected, or how it gave its judgment 
by following its own line of reasoning, disre- 
garding that of the Parties” (id. at x). 

Little authority, however, can be at- 
tached to the written pleadings of a party, 
prepared ad causam, and anonymously; only 
signed consultations and the oral argument 
presented personally by distinguished law- 
yers can rank as doctrine. And even here 
caution is indicated: if Professor X, as coun- 
sel for Ruritania, asserts that the rule of law 
is such-and-such, does this necessarily sig- 
nify that he would make the same assertion, 
with the authority of his chair, in a book or 
in a lecture at the Hague Academy? Profes- 
sor Guggenheim recognized this difficulty, 
and suggested that it is outweighed by the 
fact that the parties, in seeking to convince 
the Court, will “be guided by marked con- 
cern to employ what they regard as the most 
rigorously correct and well-founded argu- 
ment” (id.). There is, of course, the néed 
for consistency: the present reviewer can re- 
call only one case in which counsel address- 
ing the Court contradicted a textbook he 
himself had written. 
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At all events, the passage of time enables 
us to judge: in this reviewer’s experience, 
counsel before the Court quote previous ar- 
guments only if they are recent and in pari 
materia (e.g., the references to Aerial Inci- 
dent in the Temple case), or to embarrass the 
other party by pointing to inconsistencies in 
‘its position (e.g., the reference in the Nica- 
ragua v. United States case to Nicaragua’s at- 
titude in the King of Spain case). The sales 
figures for the Pleadings of the present 
Court also do not suggest enthusiasm on the 
part of scholars to use these volumes as doc- 
trine. 

The second argument has lost its force 
through simple lapse of time; counsel in- 
tending to appear before the Court today 
would do better to model themselves on liv- 
ing practitioners like Prosper Weil, Derek 
Bowett or Keith Highet, rather than to re- 
read the speeches of such past giants as 
Basdevant or Politis. 

As to the third reason, study of the plead- 
ings is certainly of interest to the student of 
the workings of the Court, of the applica- 
tion of such rules as ne ultra petita and jura 
novit curia. But in the wider dimension con- 
templated by Guggenheim, is not the battle 
already lost? The celebrated dicta of the 
PCIJ have passed into the fabric of the law, 
as they stand in the decisions; it may be of 
interest to reexamine them in the light of 
the pleadings, but it is too late to reinterpret 
them. Even if it could be shown that, taken 
in isolation, they have been misunderstood, 
this is a case where communis error facit jus. 

In short, the usefulness of the series as 
originally planned might have been open to 
question, and doubts have been reinforced 
by the passage of time. The original inten- 
tion was to proceed to the decisions of the 
postwar Court once the whole work of the 
PCIJ had been surveyed, but it would be 
rash to prophesy when that will be. The se- 
ries, however, has become a juggernaut, 
which will no doubt roll on with the force of 
inertia, but at no very high speed. In this 
respect, the present reviewer also considers 
that the series suffers from the same practi- 
cal defect as the Hambro/Rovine collec- 
tion: the scissors-and-paste method eventu- 
ally produces a result that is practically un- 
manageable. If the same effort were 
devoted to the production of an exhaustive 
index of both decisions and pleadings, to be 


BOOK REVIEWS AND NOTES 205 


placed on the shelf next to the series A/B 
and series C volumes, a far greater contri- 
bution to research would be made. 

That said, it is necessary to repeat that in 
the latest volume the standard of analysis is 
as high, and the survey as meticulous, as we 
have come to expect. 


HUGH THIRLWAY 
The Hague 


Encyclopedia of Public International Law. In- 
stalment 9: International Relations and Le- 
gal Cooperation in General: Diplomacy and 
Consular Relations. Published under the 
auspices of the Max Planck Institute for 
Comparative Public Law and Interna- 
tional Law under the direction of Rudolf 
Bernhardt. Amsterdam, New York, Ox- 
ford: North-Holland, 1986. Pp. xv, 425. 


Prior volumes of the Encyclopedia of Public 
International Law (EPIL) that were exam- 
ined for the Journal by this reviewer were 
constructed around central themes that 
made overall reviews possible.' In the pres- 
ent volume, the heterogeneity of the 109 
articles is greater, making an integrated re- 
view unfeasible. Given the quality of many 
of these articles, the reviewer’s task, particu- 
larly with regard to selection of items, is not 
enviable. 

Volume 9, addressing international rela- 
tions, legal cooperation in general, and di- 
plomacy and consular relations, does have a 
number of longer articles that are distinc- 
tive and worthy of special attention. All of 
them are subject to the rather severe space 
discipline necessitated by an encyclopedia. 
Hence, each is marked by the exclusion of 
certain items that a reader consulting the 
encyclopedia might need. In some cases, the 
selections and exclusions are surprising, 
sometimes even idiosyncratic. Thus, in his 
essay on administrative law, Vogel tends to 
view the subject as domestic administrative 
law relating to international activities (p. 4). 
Amerasinghe’s detailed work on the sub- 
ject, much of which appeared after this vol- 
ume of EPIL, makes a strong case for quite 
a different approach. Alston’s article on the 
international protection of children covers 


178 AJIL 503 (1984); 81 AJIL 263 (1987). 


26 


the main points and is distinctive for its ex- 
plici: criticism of the (then) emerging draft 
cotrention on the rights of the child. 
Mc./hinney’s contribution on peaceful 
coexistence is pithy and elegant and places 
the smergence of the contraposed legal 
dozzrines of PCX, to use Leon Lipson’s 
wel. -known symbol, and ‘friendly rela- 
tiore” in a detailed political context. The 
au:zor does not capture one part of the 
Ze tgeist of the controversy, which seems 
ever more remote in 1991 than when 
Mc"Jhinney wrote the essay: the terror the 
terr- struck in the hearts of Western interna- 
tiora] lawyers and the intensity of their resis- 
tarc2 to it. Rosenne’s essay on conferences 
is remarkable review of historic develop- 
mens, legal status and structure, and a very 
nuanced evaluation of merits, demerits and 
proxects. 

S=me fifteen articles deal with diplomatic 
and consular relations, which together 
cover a fair amount of the field. The section 
on xiplomacy is capped by a long, rather 
locsely organized article by Nascimento e 
Silvs, who also contributes a shorter piece 
on secret diplomacy. There, curiously, he 
dozs not refer to the case law of the Interna- 
tio] Court that has reduced the registra- 
tioz requirement of the Charter. The vol- 
ure includes articles on diplomatic agents 
and. missions (Yehuda Z. Blum}, privileges 
and immunity of diplomatic agents and 
miz:‘ons (Denza), establishment and sever- 
anc= of diplomatic relations (Blomeyer- 
Ba--2nstein), full powers (Nascimento e 
Sil-z), special missions (Herdegen), and the 
Vie~na Conventions on Diplomatic Rela- 
tio (Nascimento e Silva), and on Consular 
Relxions (Kussbach). It also includes arti- 
cleson various specific modes of diplomacy: 
nos and notes verbales (Wilmanns). Consu- 
lar Ew is covered in four other articles: con- 
sulæ jurisdiction (Muench), consular rela- 
tio =, consular treaties and councils (Econo- 
mices), démarches (Kaul) and couriers 
(Ka-1). 

à tranche of volume 9 is devoted to inter- 
natt=nal relations, broadly conceived. Many 
of -vese articles are searching and provoca- 
tive: and of special timeliness, in view of the 
che-ges in the world power process since 
the =ppearance of this volume. For political 
scie~tists and ordinary mortals, the factual 
relevance of power is painfully obvious. But 
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power in international law—Jellinek’s 
“normative force of the factual’’—has 
posed jurisprudential and moral problems 
for many legal scholars. Some scholars have 
simply tried to ignore it. Others have 
tended to acknowledge its force without 
qualification. In the International Status of 
South-West Africa, Lord McNair, in a sepa- 
rate opinion, stated: 


From time to time it happens that a 
group of great Powers, or a large number 
of States both great and small, assume a 
power to create by a multipartite treaty 
some new international régime or status, 
which soon acquires a degree of accep- 
tance and durability extending beyond. 
the limits of the actual contracting par- 
ties, and giving it an objective existence.” 


One is struck here by the absence of author- 
itative evaluative criteria for the use .of 
power, such as one finds, for example, in 
the prescribed criteria for lawful negotiated 
settlements in the North Sea Continental Shelf 
Cases.’ 

Frei contributes a general article on the 
subject but does not deal with “regime the- 
ories,” the current rage in the United 
States. Blenk-Knocke, in her contri- 
bution on the sociology of international 
law, reviews a number of schools. Schwar- 
zenberger, in a comprehensive statement, 
examines power politics. But, as in his 
previous work, Schwarzenberger does not 
distinguish between lawful power and 
naked power and seems to suggest that in a 
“community,” as opposed to a “society,” 
power does not operate. It is also curious 
that Schwarzenberger views propaganda as 
a means of peaceful settlement of interna- 
tional conflict rather than as a modality of 
communication to an undifferentiated rank 
and file that can be persuasive or coercive, 
depending on the “who, what, how, and 
with what effects” of the exercise. 

Randelzhofer, in his comprehensive and 
systematic study of great powers, treats the 
material in an interesting fashion. Like 
McNair, he does not introduce the role of 


? International status of South-West Africa, 
1950 ICJ Rep. 128, 153 (Advisory Opinion of 
July 11). 

3 North Sea Continental Shelf (FRG/Den.; 
FRG/Neth.), 1969 ICJ Rep. 3 (Judgment of Feb. 
20). 
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authority into some of his evaluations of the 
facts of power: “Once the unanimity of the 
five Great Powers is given, the UN Charter 
gives them the legal basis for a far-reaching 
reign and provides for only scarce limita- 
tions to secure the sovereign independence 
of the other States” (p. 144). Whatever the 
effect of the Charter, one would have 
thought that under its normative terms, Ar- 
ticles 1 and 2 would apply to Security Coun- 
ci] action no less than to the actions of indi- 
vidual states. 

Neuhold treats one of the consequences 
of power, spheres of influence, and Rotter 
examines isolationism. Fatouros writes on 
developing states. Friedlander examines 
terrorism (which one might have thought 
more appropriately placed in a volume on 
the law of war) in terms of “surrogate war- 
fare.” 

Several contributions link politics and 
law: reprisals and retorsion by Partsch, and 
sanctions by Combacau. Tomuschat, in an 
essay on ethos, ethics and morality in inter- 
national relations, one of the longer ones in 
the volume, tries to link law and politics. 
Bruha contributes an article on SALT. 

As in the previous volumes, many of the 
‘essays are remarkable syntheses of the mate- 
rial covered and some also are challenging 
in their evaluations. 


W. MICHAEL REISMAN 
Board of Editors 


Encyclopedia of Public International Law. In- 
stalment 10: States, Responsibility of States, 
International Law and Municipal Law. Pub- 
lished under the auspices of the Max 
Planck Institute for Comparative Public 
Law and International Law under the di- 
rection of Rudolf Bernhardt. Amster- 
dam, New York, Oxford: North-Hol- 
land, 1987. Pp. xv, 543. 


Volume 10 of the Encyclopedia of Public In- 
ternational Law, comprising 120 essays, 
deals with states, state responsibility, and in- 
ternational law and municipal law. Four es- 
says deal explicitly with private interna- 
tional law subjects, twelve with state respon- 
sibility, thirteen with territorial and 
boundary issues, and three with issues of rec- 
ognition. As in the previous volumes, many 
of the entries are of a very high caliber. 
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The longest entry, Helmut Steinberger’s 
essay on sovereignty (twenty-one pages), 
traces the use of the term in western civiliza- 
tion from Aristotle to the present and, in 
very ambitious fashion, tries to examine the 
effects the term has had on many different 
areas of contemporary international law. 
Steinberger makes some bold and unquali- 
fied assertions. For example, he states that 
self-determination “does not authorize, 
however, dismemberment of the territorial 
integrity or political unity of an existing 
State if that State possesses a government 
representing the whole people without dis- 
crimination as to race, creed or colour and 
respects fundamental human rights” (p. 
412). Unfortunately, the very detailed bibli- 
ography appended to this article is not 
arranged alphabetically. 

A major part of this volume is dedicated 
to state responsibility. The general princi- 
ples are developed by Professor Zemanek, 
who sets out the historical background of 
the development of this institution, the 
changes it has undergone since the Second 
World War, grounds for responsibility in in- 
ternational law, forms of responsibility and 
more detailed problems such as determina- 
tion, party attribution, consequences, and 
implementation in organized fashion and 
through unorganized reprisals. Interest- 
ingly, Zemanek treats reprisals and counter- 
measures together and remarks that “‘[a] re- 
prisal is not a punishment, a notion which, 
except perhaps in special cases like interna- 
tional crimes, is incompatible with the sover- 
eignty of States” (p. 370). Does the Interna- 
tional Law Commission’s current concep- 
tion of countermeasures preclude punitive 
measures? Zemanek concludes that the area 
of state responsibility may lend itself more 
to exposition than to codification, given the 
sharp value differences at the international 
level. One might add that conditions that 
preclude codification may conduce to cus- 
tomary law formation, a process in which 
stronger states usually have their say. 

Judge Bedjaoui writes an essay on fault 
and strict liability, in which he considers the 
path-breaking work of the late Quentin- 
Baxter on liability without fault. Professor 
Sperduti examines state responsibility for 
the activities of private law persons. 
There are also contributions on repara- 
tion for internationally wrongful acts 
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(W=ifrum), restitution (Thomsen), due dili- 
genze (Blomeyer-Bartenstein), denial of 
justice (Verosta), diplomatic protection 
(Gez), diplomatic protection of foreign na- 
tio=ls (Dolzer) and internationally wrong- 
ful acts (Wolfrum). 

F.ve articles (Bleckmann, Morvay, van 
Aggelen and de Quadros) address decolo- 
nizstion. A theoretical essay is accompanied 
by = set of historical studies of the decoloni- 
zaticn of the major European empires, but 
ther2 is no entry on U.S., German or Japa- 
nese decolonization. 

A zeneral article on boundaries is contrib- 
utec by Bothe, with more detailed contribu- 
tio by Marston and Grabitz. Rozakis, 
Toses Bernárdez, de Zayas, Rumpf, 
Lagni and Schneider contribute articles 
on territory and boundaries. 

The major article on recognition is by 
Fro~ein. More detailed studies on the sub- 
jec: are contributed by him and by Meng 
and Rotter. 

This volume contains a significant num- 
ber #f important pieces on private interna- 
tiol law. The general essay is by Drobnig, 
with contributions by Seidl-Hohenveldern 
(ord public), Fonteyne, Grabitz, Herdegen 
and Steinberger. American readers will be 
puzzied by some items here. In the article 
on æts of state, by Fonteyne, the district 
cow decision in Libyan American Oil Co. v. 
Socist People’s Libyan Arab Jamahirya is 
treed as law. Most American students 
woud question that. The article on the Zeiss 
caszz, by Stein, concludes that the acts of 
un-scognized governments will not be rec- 
ognized in foreign courts. In effect, some of 
the Zeiss cases, language notwithstanding, 
dic that, suggesting that the code for deci- 
sio- here is more complex than it may ap- 
peas on the surface. 

Im many of the articles on substantive 
matters in this volume, one notes what the 
New Haven School calls a pattern of 
“namative ambiguity.” Statements of 
“what the law is” are made without distin- 
guicaing among trends in decisions taken in 
the past, the conditions that may have af- 
fect=d those decisions, predictions of how 
dec ions in these areas are likely to be 
taken in the future, and what types of fu- 
ture decisions would best serve the common 
int=nests of the world community. When all 
of t-ese separate and different intellectual 
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operations are conflated, the resulting state- 
ments may have a low descriptive and pre- 
dictive value, especially if the context of 
conditions is changing radically. 


W. MICHAEL REISMAN 
Board of Editors 


Developments in ike Law of Treaties 1945~ 
1986. By Shabtai Rosenne. Cambridge: 
Cambridge University Press, 1989. Pp. 
xxxv, 535. Indexes. $75. 


With this dense, but enlightening, book, 
the distinguished scholar Shabtai Rosenne 
has crafted an important work of legal schol- 
arship on the law of treaties that should be 
of interest to both academics and practi- 
tioners. In six chapters, which are autono- 
mous per se, Rosenne considers selected le- 
gal problems arising out of the three UN 
Conventions of 1969, 1978 and 1986 on 
the codification of the international law of 
treaties. 

The purpose oz the book is to address un- 
common issues in the law of treaties. Two of 
the chapters (4 and 5, concerning whether 
the constituent instrument of an interna- 
tional organization is an international 
treaty, and the settlement of treaty disputes 
under the Vienna Conventions) were 
previously published; they were updated 
and revised for this volume. Four chapters 
(chapters I, 2, 3 and 6) are entirely new. 

The first chapter opens with a complete 
survey of the unaddressed issues in the codi- 
fied law of treaties. This is not the place to 
list them all. One of them, however, de- 
serves special notice because of both its im- 
portance in present-day relations between 
states and its relevance to the ongoing 
process of codification of the law of the in- 
ternational resporsibility of states. This is- 
sue concerns the relationship between 
treaty obligation and state responsibility 
(pp. 33-62). Rosenne seemingly supports 
the view that reprisals are legitimate in the 
event of a breach of a treaty. He also pro- 
vides useful and sharp comments on at what- 
point nonperformance of a treaty can be 
considered a breach, and he rightly under- 
lines 


the essential weakness of the interna- 
tional legal process for the settlement of 
an international dispute concerning the 
performance of any international obliga- 
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tion, whether customary or conventional, 
namely the inability of any international 
court or tribunal, including the Interna- 
tional Court of Justice itself, to deal witha 
treaty obligation in all its aspects, and to 
give judgment for “specific perform- 
ance.” (pp. 61-62) 


This statement is of the utmost importance 
to the still-debated issue of the legitimacy of 
so-called countermeasures. 

The second chapter addresses the role of 
written arrangements in international rela- 
tions and international law. It actually goes 
beyond the law of treaties, strictly speaking, 
since the formal definition of treaty does 
not cover all types of written arrangements. 
Rosenne emphasizes that reasons of an un- 
doubtedly political character may lead the 
parties to negociate an agreement that is 
not governed by international law. Such 
agreements may be helpful in resolving dif- 
ficulties that otherwise would not be cov- 
ered under the classic law of treaties. The 
so-called Evian Agreements of March 19, 
1962, between France and the Algerian Na- 
tional Liberation Front (FLN) testify so well 
to the flexibility of the formula (see p. 90) 
that they are already considered “a highly. 


valuable precedent in negotiations for a. 


Palestinian settlement.”! Another well- 


known example is the Helsinki Final Act 
(see pp. 90-92 and 134). 

The third chapter. embodies substantial 

developments on the role of good faith in 

_the codified law of treaties (pp. 135-79). 
Unlike the present reviewer,” Rosenne is ap- 
parently optimistic about the impact of 
good faith in the law of treaties. However, 
in admitting that “it is a fact that there is 
not, and probably cannot be, any general- 
ized statement of what is meant by the per- 
formance of an obligation in international 
law” (p. 175), Rosenne goes to the core of 
the problem that ought to be solved if good 
faith is to be considered as a matter of genu- 
ine positive international law. 

The last chapter (pp. 353-447), “The 
United Nations and the Law of Treaties,” 
addresses, in particular, issues relating to 
the multilateral treaty-making process, the 


' Gottlieb, Israel and the Palestinians, FOREIGN 
AFF., Fall 1989, at 109, 120. 

? E, ZOLLER, LA BONNE FOI EN DROIT INTER- 
NATIONAL PUBLIC 47-95 (1977). 
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registration and publication of treaties, the 
depositary and reservations. 

In conclusion, rather than expand on re- 
curring and sometimes overanalyzed prob- 
lems in the law of treaties, Rosenne chose to 
address uncharted areas in the field. He ap- 
proached this task with a honed analytical 
mind. His book will undoubtedly become a 
classic in the law of treaties. 


ELISABETH ZOLLER 
University of Strasbourg 


Trygve Lie and the Cold War. The UN Secre- 
tary-General Pursues Peace, 1946-1953, By 
James Barros. DeKalb, HL: Northern Ili- 
nois University Press, 1989. Pp. x, 445. 
Index. $37. 


Twenty-one years ago, James Barros, 
professor of political science at the Univer- 
sity of Toronto, published a profoundly crit- 
ical analysis of the performance in office of 
Joseph Avenol, the second Secretary- 
General of the League of Nations.’ A dec- 
ade later, he published a no-less-search- 
ing account and appraisal of Sir Eric 
Drummond’s activities as the first Secre- 
tary-General, which, justifiably, was much 
more favorable.? Now, a decade later still, 
he has written a penetrating study of 
Trygve Lie’s seven years as the first Secre- 
tary-General of the United Nations. 

Barros’s research is wide and deep; as in 
his earlier books, the scholarship is meticu- 
lous and revealing. He draws extensively 
upon the relevant diplomatic and UN ar- 
chives. He had access to some of the papers 
of Trygve Lie but apparently not to all 
those used in the drafting of Lie’s mem- 
oirs.> Lie’s diaries, and some of his corre- 
spondence, were not made available to 
Barros and may have been destroyed. Nev- 
ertheless, Barros’s book is thoroughly docu- 
mented. His account of Lie’s years as Secre- 
tary-General is full and detailed, lucidly and 
engagingly written, and highly critical. 


‘J. BARROS, BETRAYAL FROM WITHIN: 
JOSEPH AVENOL, SEGRETARY-GENERAL OF THE 
LEAGUE OF NATIONS, 1933-1940 (1969). 

2? J. BARROS, OFFICE WITHOUT POWER: SEC- 
RETARY-GENERAL SIR ERIC DRUMMOND, 1919- 
1933 (1979). ~ 

3 T., LIE, IN THE CAUSE OF PEACE (1954). 
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Barsos leaves no issue unargued and no criti- 
cisrt unmade. His study is judgmental at 
every turn. In this reviewer’s opinion, some 
of h s judgments are open to question. 
Tre book begins with an account of how 
Lie zame to be elected Secretary-General. 
Barros finds it sinister that the Soviet Union 
progcosed the Secretary-General of the San 
Frarcisco Conference on International Or- 
ganization, Alger Hiss (as did the United 
Kingdom); but the prospect of placing the 
heax quarters of the United Nations in the 
Un red States eventually excluded any 
American from consideration. Stettinius 
and Stevenson, the principal United States 
negctiators on the issue, are portrayed as 
irresponsible bumblers; moreover, Barros 
sugzests that it “probably” was Hiss who 
prompted Stettinius to put forward the 
name= of Moscow’s “real choice” for Secre- 
tary-General, Trygve Lie (p. 11). Washing- 
ton = preferred candidates were Paul-Henri 
Spack, Jan van Roijen and Lester Pearson. 
Moszow made a show of supporting Stanoje 
Siri, but “the perceptive Acheson” saw 
tha: Moscow “might concentrate on Lie” 
tho_gh he did not consider Lie “a very im- 
pressive candidate” (p. 23). “Dulles felt that 
` Lie Sad been Moscow’s candidate from the 
start?’ (p. 24). The United States decided to 
press for Pearson, a favored candidate of 
the Jnited Kingdom as well; if he proved 
unzcceptable to the Soviet Union, Lie 
shold prove acceptable all around. Finally, 
when consensus on Pearson proved un- 
achizvable, the United States proposed Lie 
as the compromise candidate and he was 
elected. 
Ecrros is critical of the fact that a man 
whom Philip Noel Baker thought was 
*“tha-d rate” (p. 25) was elected as a result of 
Moscow's shrewd diplomacy and Washing- 
tors (especially Stevenson’s) “amateurish 
bekzvior”’ (p. 26). He suggests that the early 
left:t orientation of the Norwegian Labor 
Party, the visits Lie made to Moscow in 
192.,, 1931 and 1944, and his role as Minis- 
ter of Justice in the expulsion of Leon 
Trozsky from Norway in 1936, as well as his 
har dling as Foreign Minister in 1944-1945 
of Soviet demands respecting the Svalbard 
Arcnipelago, may have combined to give 
Mcscow the impression that he was malle- 
abl=. At the same time, Barros cites evi- 
dene to the contrary, such as Lie’s support, 
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in his capacity as Minister of Supply, of Fin- 
land during the Russo-Finnish war. Barros’s 
conclusion is that, while Lie was certainly 
not a Communist or a Soviet sympathizer, 
at least until the Korean War he applied 
more indulgent standards to the USSR than 
to others. 

By temperament and experience, Lie was 
a politician. He lacked the training and the 
taste for diplomacy and, Barros maintains, 
was a clumsy and ineffective administrator. 
His English was imperfect and his French 
nonexistent. He was not a man of steady 
principle, outstanding intellect or excellent 
education. He was, Barros writes, insecure, 
emotive, mercurial and vain, and, as 
his reception of his, successor, Dag 
Hammarskjéld, was to show, Lie could be 
malicious. At the same time, Barros de- 
scribes Lie as affable and forceful. He was 
genuinely devoted to the United Nations 
and convinced that its Secretary-General 
should be a public promoter of its effective- 
ness. Thus, from the very first, Lie took an 
activist stance in support of the authority of 
the United Nations and of the office of Sec- 
retary-General. 

Barros details the history of Lie’s activ- 
ism, and deals with more incidents of it than 
this review can recount. The more signifi- 
cant episodes are the following. 

Lie sought and won the right of the Sec- 
retary-General to intervene in the proceed- 
ings of UN organs. In the Security Council, 
he pressed from the very outset for univer- 
sality of membership. He asserted the right 
of the Secretary-General to investigate situa- 
tions that might threaten international 
peace even when che Security Council itself 
has decided not ta investigate. In the case of 
Iran’s complaint about the failure of the 
USSR to remove Soviet forces from Azer- 
baijan, Lie took the position that, when Iran 
withdrew its complaint, the item did not re- 
main on the Counzil’s agenda. When the Se- 
curity Council failed to act on the continua- 
tion in power of Franco’s Government in 
Spain, Lie called on the General Assembly 
to give comprehensive guidance to UN or- 
gans and members regarding their relation- 
ship with Franco’s regime. He pressed for 
the return of kidnaped Greek children but 
failed to prevent the staff assigned to a Secu- 
rity Council investigation of Communist 
support of Greek insurgents from manifest- 
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ing bias against the Greek Government. He 
supported the Marshall Plan and ordered 
that no Secretariat official speak critically of 
it. While in the last days of Czechoslovak 
democracy Lie conveyed to the West Jan 
Masaryk’s appeals for support and later did 
not conceal his conviction that Masaryk had 
been murdered, he chose to treat a note to 
the Security Council by Jan Papanek, the 
holdover Czechoslovak ambassador, as an 
unofficial communication. Lie’s efforts to 
mediate the lifting of the Berlin blockade 
were rebuffed by both sides and led to open 
Soviet criticism. His reservations about the 
North Atlantic Treaty, and his tendency to 
find guilt for the Cold War in more than 
one quarter, gave rise to considerable West- 
ern criticism. Once the UN Special Com- 
mittee on Palestine recommended Pales- 
tine’s partition—a recommendation that 
Barros acknowledges was uninfluenced by 
the Secretary-General—Lie threw the full 
weight of his office behind implementing 
partition, a stand that aroused criticism in 
British and Arab quarters and of which 
Barros is intensely critical. 

When the People’s Republic of China es- 
tablished its rule throughout mainland 
China, Lie took the position that the obliga- 
tions of UN membership could be fulfilled 
only by a government that controlled a 
member’s people and resources. Alarmed 
by, and critical of, the Soviet walkout from 
the Security Council over the issue of Chi- 
nese representation, Lie lobbied unsuccess- 
fully for the seating of Peking. His desire to 
keep the USSR in the United Nations was 
one reason he launched a ten-point, twenty- 
year peace program, which he promoted 
through visits to heads of government in 
Washington, London, Paris and Moscow. 
His initiative attracted much press coverage 
but accomplished little. Acheson concluded 
that the Secretary-General was “more 
eager than aware” (p. 248). Lie’s peace 
campaign ended abruptly with North 
Korea’s invasion of the Republic of Korea 
in 1950. 

Despite dissatisfaction with aspects of 
Lie’s performance, Washington, adjudged 
his tenure to be “generally satisfactory” (p. 
256) and on June 14 informed Lie that it 
would support his continuation in office 
after the expiration of his term. When in 
Moscow, Lie had been assured of Soviet 
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support. Nationalist China opposed Lie but 
could be brought to abstain upon, rather 
than veto, his renomination. London and 
Paris viewed Lie as inadequate (Sir 
Alexander Cadogan concluded that the 
only thing Lie enjoyed was “cutting capers 
in public” and making policy pronounce- 
ments, the latter being the “one thing that 
the Secretary-General should avoid,” while 
Hector McNeil concluded that Lie 
“brought no ability or morality to his job” 
(p. 254)). Although London considered ve- 
toing Lie’s reappointment, apparently it too 
concluded that he was the one candidate on 
whom consensus could again be reached. 
This conclusion was radically altered by 
North Korea’s invasion of South Korea and 
the bold and influential role that Lie played 
in rallying, organizing and sustaining UN 


` opposition-to this flagrant and massive act 


of aggression. The invasion was the “great 
watershed” in Lie’s tenure as Secretary- 
General and generated the USSR’s “‘im- 
placable enmity” toward him (p. 259). The 
result was that the Soviet Union was pre- 
pared to accept almost anyone but Trygve 
Lie as Secretary-General, while the United 
States insisted that it would veto the ap- 
pointment of anyone but Lie. After bitter 
debate, Lie’s term was extended for three 
years. When the extension took effect, the 
USSR refused to recognize Lie as Secre- 
tary-General. 

Barros’s criticism of Lie’s record is mild 
in the one respect in which that of others 
has been corrosive: Lie’s handling of pres- 
sures to dismiss from the Secretariat U.S. 
nationals suspected of Communist sympa- 
thies. Barros concludes that, if the “myth of 
a nonpolitical multinational secretariat, first 
cultivated by Drummond in 1919, had not 


.been oversold,” there would have been less 


criticism, but on this matter, “wisdom had’ 
been in short supply everywhere” (p. 320). 

Lie, who suffered from Senator Mc- 
Carthy’s attacks on the Secretariat (and the 
suicide of his confidant, Abraham Feller, in 
the midst of them), and who chafed under 
the Soviet boycott, resigned before the end 
of his extended term. After intricate negoti- 
ations, which were fueled by the Soviet de- 
sire to avoid Lie’s maintenance in office, 
agreement was finally reached on Dag 
Hammarskjöld as his successor. Sir Glad- 
wyn Jebb wrote Churchill that Ham- 
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marskjöld’s record as Secretary-General 
wod “be not only a significant improve- 
mert on that of Mr. Lie, but generally ad- 
mirzble by any standard” (p. 340). 

Earros concludes that, “[a]s secretaries- 
gereral go, Lie was middling” (p. 347). His 
grezt virtue was his commitment to the suc- 
cess of the United Nations. “Without hesita- 
tiom he invoked the powers granted to him 
under the charter” and strove to develop 
those powers (p. 349). He blazed the trail to 
be expanded by Hammarskjöld. But, in 
Bar-os’s view, Lie’s early initiatives were 
toa adventurous and produced doubts 
am <ng Western leaders about his impartial- 
ity and acumen. They perceived him, 
“rizhtly or wrongly, as partial to Soviet 
Ru3.-ia, as a meddling bumbler, and a loose 
carton on the heaving deck of world poli- 
tics’ (p. 350), a perception changed only by 
Lie’s Korean stand. Even there, Lie’s unso- 
licived public initiatives led him into diff- 
cul. While Lie learned from experience 
- that “despite the wording of the charter,” 
the most practicable approach is for the 
Sectetary-General to eschew the public 
form (p. 352), Lie was not well suited to 
diplomacy. “He was the wrong man, in the 
wrong job, at the wrong time” (p. 353). 

Ir the view of this reviewer—who, it 
shculd be acknowledged, forty years ago 
wre-.e a positive analysis of Lie’s develop- 
mert of the Secretary-General’s powers* 
and who, on Lie’s retirement, served as the 
pri-cipal draftsman of his memoirs— 
Barros is unduly exigent. Lie’s record was 
indeed middling; he was neither the best 
nor the worst of Secretaries-General. But 
mo= of the positions that Lie took—on is- 
sue such as the powers of his office, univer- 
salty of membership, Palestine partition, 
Ch nese representation and Korea—were 
eminently defensible in UN terms, even if 
disoleasing now to some, then to other, 
members of the Organization. How skill- 
ful> Lie promoted his positions is open to 
debate. Whether the Secretary-General 
shcald act privately or publicly can be de- 
ternined only in the particular case. Lie 
had his limitations, but, in view of them, 
ane. much more, the limitations imposed 
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upon the United Nations in his years of of- 
fice, he did not do badly. Had he not chosen 
to assert and maintain his Charter powers, 
they might have atrophied. As it is, the au- 
thority of the Secretary-General continues 
to represent one of the Organization’s more 
effective avenues for accomplishment. 


STEPHEN M. SCHWEBEL 
Judge, International Court of Justice 


Human Righis and Humanitarian Norms as 
Customary Law. By Theodor Meron. Ox- 
ford: Clarendon Press, 1989. Pp. x, 263. 
Index. $55. 


Readers of the American Journal of Interna- 
tional Law are familiar with the scholarship 
of Theodor Meron. His expertise concerns, 
in particular, human rights and humanitar- 
ian law. Over the vears, Meron has made a 
solid and consistent contribution toward 
firmly embedding human rights and human- 
itarian law in the whole fabric of interna- 
tional law. This contribution is more than 
welcome because there is a tendency among 
human rights specialists and practitioners to 
consider the area of their competence as a 
separate discipline, often disregarding the 
broad background and the insights pro- 
vided by general international law. Of all 
the works he has written, this one is perhaps 
his most forceful endeavor to place human 
rights and humanitarian law within the 
broader context of general international 
law. It is a book one wishes to see in the 
hands of many readers. 

In the first chapter, the author argues 
convincingly that, in spite of, or perhaps 
thanks to, the emergence and adoption of a 
large body of humanitarian and human 
rights instruments in the last few decades, 
the import and the role of customary norms 
in that area remain unimpaired. In this re- 
gard, the lasting practical importance of in- 
ternational custom as evidence of a general 
practice accepted as law is largely illustrated 
by the Judgment of the International Court 
of Justice (ICJ) in the Nicaragua case, even 
though special circumstances prompted the 
ICJ to rely on customary law. With the 
wider acceptance of a growing number of 
treaties as binding norms of international 
law, the customary law character of those 
norms is reinforced. This is relevant as long 
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as a number of states, notably the United 
States, are not parties to major human 
rights conventions. A large part of the first 
chapter is adapted from Meron’s excellent 
article The Geneva Conventions as Customary 
Law.’ This earlier work is now usefully ex- 
panded by an analysis of the extent to which 
the 1977 Additional Protocols to the Ge- 
neva Conventions of 1949 can be consid- 
ered part of customary law. This analysis is 
significant because the U.S. Government 
decided in 1987 not to seek ratification of 
Protocol I. In the light of the failure of the 
Protocols as yet to receive the acceptance of 
the large majority of states in the commu- 
nity of nations, Meron points out that mili- 
tary manuals are still authoritative sources 
for determining to what extent provisions 
of the Protocols embody norms of custom- 
ary law (p. 78). 

The second chapter is a logical sequel to 
the first inasmuch as it discusses the custom- 
ary law character of human rights norms. 
The reader will not immediately perceive 
why the first section of this chapter is pre- 
sented under the title ““The Quest for Uni- 
versality.’’ However, the explanation can be 
found in the conclusion of the book (p. 
246), where the author observes that recog- 
nition of norms as customary law is at the 
same time a recognition of their universal- 
ity, and that efforts to promote the univer- 
sality of human rights, through attempts to 
assure concordant behavior both by non- 
parties to the pertinent instruments and by 
states that dissented from their adoption, 
will and must continue. 

Many commentators have expressed a va- 
riety of views on the extent to which human 
rights standards enshrined in declarations 
and conventions have become part of cus- 
tomary law. An often-quoted, but not neces- 
sarily conclusive, guide is the list of gross 
and systematic violations of human rights in 
section 702 of the Restatement (Third) of the 
Foreign Retations Law of the United States. 
Meron examines most carefully a multitude 
of sources and evidence and emphasizes the 
point that human rights are undergoing 
constant and continuing evolution. In con- 
clusion, he writes quite correctly: “This con- 
tinuing process, in which opinio juris appears 
to have greater weight than state practice, is 
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more interesting than the static picture of 
human rights as reflected by the Restate- 
ment. Many other rights will be added in 
the course of time” (p. 99). 

Of considerable interest is the author’s 


discussion of whether an isolated or minor ` 


infringement ofa human right could be con- 
sidered a matter of international concern 
(pp. 103-06). He appears to differ here 
with Professor Oscar Schachter, who has 
expressed the view that violations must 
reach a certain level of gravity and reveal a 
pattern before other states feel entitled to 
take up the matter. Meron believes, how- 
ever, that when the infringed-upon right 


has clearly been recognized as part of cus- ` 


tomary law, even individual violations of 
that right can no longer be considered 
within domestic jurisdiction. The author 
also relies, inter alia, on the practice that is 
developing within the framework of the 
Helsinki Conference on Security and Co-op- 
eration in Europe, which explicitly allows 
the examination of “‘situations and specific 
cases” concerning respect for human rights 
in the participating states. 

In the opinion of this reviewer, the over- 
whelming weight of state practice, as evi- 
dent in interstate relations and in intergov- 
ernmental organizations, supports the posi- 
tion taken by Schachter. And, in fact, 
whenever specific cases of individuals have 
been taken up by states, the persons in- 
volved have always stood as prototypes of 
situations characterized by a wider pattern 
of violations of human rights. In this con- 
nection, a useful distinction can be made be- 
tween the role of regular supervisory bodies 
created to monitor compliance with human 
rights standards, and that of interstate ac- 
tions taken to protect human rights. The 
supervisory bodies largely function on the 
assumption of accountability of states, 
whereas interstate actions implicate state re- 
sponsibility. It appears that “minor” human 
rights infringements may give rise to legiti- 
mate concerns involving the accountability 
of states (requiring them to respond) but 
that the same infringements do not entail 
interstate responsibility with all its implica- 
tions. 

In the third chapter, Meron treats the re- 
lationship of human rights and humanitar- 
ian norms with the law of state responsibil- 
ity. The law governing state responsibility 
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can indeed serve to enhance the observance 
and effectiveness of human rights and hu- 
macitarian norms. Through its focus on the 
implications of state responsibility as a 
means of upholding humanitarian stan- 
da-ds and serving human values and human 
dignity, this chapter offers a broad spec- 
trim of insights. The fundamental proposi- 
tior is obviously that a breach of conven- 
tior al or customary human rights or human- 
itasilan norms entails the international 
responsibility of states (p. 136). The author 
deals successively with the various issues 
thaz suggest options for recourse: acts of 
statz, imputability and private acts; exhaus- 
tiar of local remedies; obligations of means 
anz of result; obligations erga omnes; judicial 
remedies (is damage a condition for state 
rez2onsibility?); violations as international 
cries and international delicts; state of ne- 
cez:ity and derogations; some special prob- 
leirs relating to responsibility for violations 
of mternational humanitarian law; the rela- 
ticaship between human rights treaties and 
other remedies; countermeasures and non- 
judicial remedies. , 

The reader cannot butagree with the gen- 
era thrust of this important third chapter. 
Ths reviewer could single out many pas- 
sag=s to express his agreement and support. 
He considers of particular significance 
Mzron’s thesis that acts committed by pri- 
væ or unidentified persons may also gener- 
ate state responsibility if the state has dem- 
orsrated lack of due diligence by allowing 
th= acts to take place or by not preventing 
tham (p. 171). 

Nevertheless, while agreeing in principle 
or the relevance of the law governing state 
resoonsibility to strengthening the obser- 
væce of human rights and humanitarian 
law and obtaining remedies and redress in 
case of violations, one cannot suppress 
dcabts as to whether the lines so ably drawn 
and so eloquently set out in the book open 
up the most viable and effective ways to 
ccpe with violations of rights. It appears 
thet grosso modo international concern 
ained at the observance of human rights 
ard humanitarian standards can be pursued 
mcre effectively by dialogue and persua- 
sion. Although state responsibility for viola- 
tions of human rights and humanitarian law 
sould be insisted upon as a matter of princi- 
pk, supervisory mechanisms developed by 
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international organizations or based on in- 
ternational instruments constitute, in all 
likelihood, more promising tools for giving 
expression to the notion of the accountabil- 
ity of states and to international concern for 
human dignity. . 

In his concluding remarks, Meron ob- 
serves that, while the principles and norms 
are well developed, states are still reluctant, 
in the face of breaches of human rights and 
humanitarian norms, to make use of the po- 
tential of international law and institutions. 
He closes with a plea for informed public 
opinion, including that generated by stu- 
dents of international law, to move states in 
this direction. From that perspective, 
Meron’s book must be appreciated as a 
thoughtful and constructive endeavor to 
mobilize international law for the sake of 
enhancing human values and human dig- 
nity. Meron writes: “It is only when rights 
are not only rhetorically asserted but are 
pressed seriously as legal entitlements, that 
human rights and humanitarian norms will 
become truly effective protections of hu- 
man dignity” (pp. 248-49). Here, again, 
the question arises whether one should rely 
on states as effective guardians and suitable 
actors to uphold human rights and humani- 
tarian norms, or look for other actors on 
the international scene. The answer is that 
the various options do not per se exclude 
each other. 


THEO VAN BOVEN 
University of Limburg, the Netherlands 


Universal Human Rights in Theory and Prac- 
tice. By Jack Donnelly. Ithaca and Lon- 
don: Cornell University Press, 1989. Pp. 
x, 295. Index. $36.50, cloth; $12.95, 


paper. 


For those already familiar with Jack 
Donnelly’s work, there is little that is new to 
be found in this collection of his best writ- 
ings over the past decade. It is much more, 
however, than a mere compilation slapped 
together to give the author the satisfaction 
of another book to his credit. It is a clearly 
written, well-integrated and thoroughly up- 
dated analysis of the most pressing issues on 
the international human rights agenda to- 
day. Donnelly is a political scientist by train- 
ing, but he makes an immense effort to take 
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account of legal, philosophical and anthro- 
pological perspectives. The analysis is con- 
siderably enriched as a result. 

Donnelly begins with a wide-ranging dis- 
cussion of the philosophical foundations of 
human rights. He concludes that, while no 
“comprehensive normative and empirical 
theory of human rights” has yet emerged 
(pp. 43-44), “we must [nevertheless] con- 
tinue to strive for greater theoretical rigor” 
(p. 45). He then embarks on the rather am- 
bitious course of defending his contention 
that the concept of human rights is univer- 
sally valid, while arguing that the principal 
non-Western societies and cultures lack 
“not only the practice of human rights but 
also the very concept” (p. 50). He asserts 
that although ‘‘[t]hese societies recognize 
that certain social guarantees are essential 
to realizing human dignity, and they have 
elaborate systems of human duties designed 
to protect human dignity, . . . human 
rights are quite foreign to their ap- 
proaches” (id.). 

The validity of this assessment, however, 
does not depend upon his somewhat cur- 
sory analysis of the approaches adopted by 
Islam, China, Africa and the Soviet Union. 
Rather, it is simply a logical consequence of 
his underlying premise that human rights 
can only be defined in terms of a highly in- 
dividualistic, Western perspective. But in 
light of the willingness of West European 
states to use the ‘‘margin of appreciation” 
doctrine to provide a degree of flexibility in 

_ interpreting human rights, and the ap- 
proach embodied in the Canadian Charter 
of Rights and Freedoms (section 33(1) of 
which permits Parliament to exempt legisla- 
tion from the reach of the Charter), 
Donnelly’s conception is quintessentially 
American rather than Western. 

Accordingly, he rejects “in the strongest 
of terms” any conception of group or col- 
lective human rights (p. 149). He acknowl- 
edges that there are collective rights, but 
these are simply not in the same sphere as 
human rights. Thus, the right to self-deter- 
mination, the rights of indigenous peoples 
and other similar concepts can be accom- 
modated either as human rights possessed 
by individuals or as lower-level rights, but 
not as collective human rights. Most of the 
arguments that he invokes in support of this 
proposition are essentially empirical and 
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ideological. For example, we are told that 
“the real danger in most places today is not 
an overemphasis on individual human 
rights” (p. 145), and that “[fJor all the talk 
of excessive individualism, the problem in 
the world today is not too many individual 
rights but that individual human rights are 
not sufficiently respected” (p. 149). Ata 
time when claims to respect for the rights of 
various minorities are reverberating in East- 
ern Europe, Asia, Africa, Latin America, 
and even Canada, Donnelly’s faith in an ex- 
clusively individualistic notion of human 
rights is touching but hardly convincing. It 
is consistent, however, with the emphasis 
throughout the book. 

The challenge presented by cultural rela- 
tivism, or the view that the validity of any 
given listing of human rights depends en- 
tirely upon one’s own cultural perspectives, 
is one that most international lawyers and 
political scientists have prudently avoided. 
Nevertheless, or perhaps as a result, it is an 
issue that cries out for careful evaluation. 
Donnelly does not flinch from the chal- 
lenge, but his broad overview of the issue 
(in chapter 6) remains at a level of general- 
ity that is not especially helpful. It does not, 
for example, help us to determine when, if 
ever, tribal punishments that involve muti- 
lation should be expressly permitted by a 
legal system that claims to be both culturally 
sensitive and consistent with international 
human rights principles. He endorses 
Rhoda Howard’s suggestion that individ- 
uals should be able to “opt out” of tradi- 
tional practices (p. 124), but this seems to 
raise even more questions than it answers. 
His discussion of the caste system in India 
(chapter 7) is equally stimulating, but also 
somewhat abstract or academic. 

Other chapters deal with the role of hu- 
man rights in foreign policy and with the 
trade-off between human rights and devel- 
opment. Donnelly’s comparison of the expe- 
riences of Brazil and South Korea is dated 
and inevitably based on snapshot evidence, 
rather than on any particularly deep analy- 
sis. Nevertheless, he makes a strong argu- 
ment for the proposition that repression is a 
conscious, and almost always unnecessary, 
choice in the context of development strate- 
gies. The chapter on regime theory 
(chapter 11) regrettably omits a large part 
of the excellent analysis it contained when it 
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was earlier published as an article.' 
Donnelly concludes with a plea for greater 
attemtion to national, rather than interna- 
tional, issues in the future. The latter, he 
righ-ly notes, are “but a small and subsid- 
iary part of the picture” (p. 269). He is also 
critizal of academics in general, and interna- 
tional lawyers in particular, for a “distress- 
ing tendency towards disciplinary exclu- 
sivity and interdisciplinary blindness” 
(p. =68). 

Whatever criticisms the present reviewer 
mav have of this book, the’ bottom line is 
tha: the human rights debate is much the 
richer for Donnelly’s insightful, clearly ar- 
gued, cross-disciplinary analysis. The book 
is ac. important and coherent presentation 
of tre best of American human rights think- 
ing and deserves careful study. 


PHILIP ALSTON 
Australian National University 


Hwaan Rights and Foreign Policy: Principles 
ced Practice. Edited by Dilys M. Hill. New 
Fork: St. Martin’s Press, 1989. Pp. xv, 
298. Index. $39.95. 


Two difficulties face the editor of any set 
of conference papers: coordinating the 
papers sufficiently so that they reflect a co- 
herent theme without being repetitive, and 
ensuring that revised papers are received 
witzin a reasonable time. The present vol- 
ume, edited by Dilys M. Hill, succeeds only 
partially in overcoming these difficulties. 

This volume is a collection of nine papers, 
plus two introductory essays, which grew 
out of a conference at the University of 
Soachampton in March 1986. Despite the 
boox’s title, only some of the papers con- 
sidar foreign policy issues directly; other 
topics covered include universalist versus 
particularist theories of human rights, self- 
determination, human rights in the USSR 
and Asia, and aspects of refugee policy. 

The introductory essay by Hill rightly 
nozes that “lack of agreement over the es- 
serrial meaning of human rights today does 
no: prevent them playing a vital part in the 
relstions between states” (p. 4). The paper 


t Donnelly, International Human Rights: A Re- 
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adds little to the continuing academic de- 
bate over the theoretical foundations of hu- 
man rights, but it does contain such surpris- 
ing assertions as “the constitutions of East- 
ern European states often provide for a 
right of secession” (p. 13), and the unusual 
opinion that “the European Convention on 
Human Rights is. . . not a legal instru- 
ment,” but rather calls upon the European 
Commission of Human Rights ‘‘to decide 
questions of social policy which have noth- 
ing to do with the law at all” (p. 16, empha- 
sis in original). While the Commission is not 
formally a judicial body and certainly deals 
with important sccial issues, the binding le- 
gal nature of the European Convention is 
precisely what distinguishes it from other in- 
ternational human rights instruments. 

The two essays that most directly address 
the issues suggested by the title are R. J. 
Vincent, Human Rights in Foreign Policy, and 
S. Alex Cunliffe, Economic Aid as an Instru- 
ment for the Promozion of International Human 
Rights. Both offer straightforward, prag- 
matic arguments for including human 
rights concerns zs components of foreign 
policy. Cunliffe observes that 


a proposal to link the economic aid proc- 
ess to the promotion of international hu- 
man rights should not necessarily be 
viewed as a contradiction of its guiding 
framework. Indeed, given the universal 
character of tne principles of interna- 
tional human rights as adopted by the 
United Nations, there would seem to be 
ample justification for developing an eco- 
nomic aid programme within such a re- 
mit. (p. 126) 


Vincent does note the reluctance of diplo- 
mats to introduce often contentious human 
rights issues into bilateral relations, but 
then correctly suggests that ‘‘creative 
thought about the promotion of human 
rights might be more productive, and no 
more time-consuming, than diplomatic inge- 
nuity in avoiding the issue” (p. 63). 

Three chapters! consider refugees, “a 
distinct and unique category of human 
rights victims which the international com- 


1 Loescher, Rejugees and Foreign Policy; 
Hausermann, Root Clauses of Displacement: The Le- 
gal Framework for International Concern and Action; 
and Cels, The Refugee Policies of West European Gov- 
ernments: A Human Rights Challenge at our Door- 
Steps. 
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munity has targeted for special protection 
and benefits” (Loescher, p. 130). All ad- 
dress relatively basic issues, such as the 
changing nature of refugee flows and the 
intrusion of politics into asylum determina- 
tions, and they highlight the need to de- 
velop new political and legal mechanisms to 
deal with the massive numbers of refugees 
and displaced persons (now well over fifteen 
million) in the world. 

Perhaps the most interesting essay is the 
historical summary and analysis of the right 
of self-determination by Sally Morphet.? 
Reviewing the UN debates over whether 
“[a]ll peoples have the right of self-determi- 
nation,” she traces the shift in Western atti- 
tudes regarding self-determination in light 
of three factors: the rapid pace of decoloni- 
zation in the 1950s and 1960s; general ac- 
ceptance of the notion that self-determina- 
tion does not include the right of secession; 
and the growing appeal of the idea that the 
right of internal self-determination implies 
the right to a representative government as 
well as freedom from external interference. 
Given contemporary concerns with self-de- 
termination in the Baltic States and else- 
where, Morphet’s paper would be an excel- 
lent introduction for the lawyer and aca- 
demic. 

The book as a whole contains a few inter- 
esting ideas but neither plows much new 
ground nor offers a coherent view of its an- 
nounced topic. The conference on which 
this collection of essays was based undoubt- 
edly addressed with greater richness the dif- 
ficult choices faced by those who seek to 
make human rights a part of foreign policy. 
Unfortunately, most of the papers only hint 
at those discussions. 


Hurst HANNUM 
The Fletcher School of Law and Diplomacy 


New Directions in Human Rights. Edited by 
Ellen L. Lutz, Hurst Hannum and 
Kathryn J. Burke. Philadelphia: Univer- 
sity of Pennsylvania Press, 1989. Pp. xiv, 
246. Index. $34.95. 


This book is a collection of essays on 
various aspects of international human 


2 Morphet, Article 1 of the Human Rights Cove- 
nants: Its Development and Current Significance. 
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rights law by eleven colleagues and former 
students of Professor (and sometime Dean 
and Associate Justice) Frank Newman of 
the University of California at Berkeley 
School of Law, honoring him and, in partic- 
ular, his distinguished contributions as a hu- 
man rights scholar and activist. The volume 
is a worthy tribute; the contributors are 
themselves noted scholars and practi- 
tioners, the individual essays are of high 
quality, and the work as a whole is a signifi- 
cant contribution. 

Following a graceful introduction by 
Kathryn Burke, Hurst Hannum leads off 
with a thoughtful discussion of minority 
and indigenous group rights, including the 
right to autonomy. He argues for more posi- 
tive responses to the demands of groups for 
recognition of their national or cultural 
identity, and he urges international lawyers 
to think more creatively about ways to re- 
solve the conflict between minority de- 
mands and state power. 

Sandra Coliver reviews UN machinery 
relating to the protection of women’s 
rights, including the Commission on the 
Status of Women and the Convention on 
the Elimination of All Forms of Discrimina- 
tion against Women. She notes weaknesses 
in existing law and procedures, and makes 
useful suggestions to strengthen this inter- 
national machinery. 

Jon Van Dyke discusses proposals for the 
development of intergovernmental human 
rights bodies in Asia and the Pacific. He 
suggests why these regions have not done 
more in this respect and comments on 
current attempts to establish a Pacific Hu- 
man Rights Charter and Commission. 

David Weissbrodt describes the practice 
and effectiveness of the International Com- 
mittee of the Red Cross (ICRC), other non- 
governmental organizations and the UN 
General Assembly in seeking the applica- 
tion of international human rights and hu- 
manitarian law in situations of armed con- 
flict. He urges that other organizations 
learn from the ICRC’s extensive experi- 
ence. 

Antonio ‘Cassese criticizes, appropriately 
in my view, the failure of Israel’s Kahane 
Commission and other investigators of the 
1982 Sabra and Shatila massacres care- 
fully to analyze and apply relevant humani- 
tarian law. 
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stephen Rosenbaum examines how inter- 
na: onal human rights doctrine can be used 
by ‘egal aid advocates to advance the inter- 
ests of poor and disadvantaged Americans, 
notng not only how international human 
rights law can be helpful, but also how at- 
tempts to use international law may some- 
timas involve risks and problems. 

—inah Shelton reviews U.S. practice re- 
gading the political offense exception to 
ex -adition. She argues that the policies un- 
derlying the exception remain valid and 
suszests guidelines for its contemporary ap- 
plization. 

Turning to the important subject of re- 
dressing past human rights violations, Nigel 
Rcdley argues that, at least with respect to 
the most serious human rights abuses such 
as torture, disappearances and extralegal 
ex=cution, international law already reflects 
at .cast broad principles of state responsibil- 
ity. although he believes that a clearer state- 
ment of the law is needed. 

=llen Lutz develops this theme by propos- 
ing a comprehensive set of international 
guadelines to ensure that victims of human 
rights abuses are provided reparation; she 
disc usses questions such as who is entitled to 
rezaration, for what type of loss, from 
whom, when, and through what proce- 
dunes. 

Theo van Boven concludes the book with 
some personal recollections of Frank 
Ne~vman’s pioneering efforts to develop, 
anz more effectively utilize, human rights 
procedures, adding valuable insights from 
his own experience regarding the directions 
in which such procedures might most use- 
fu by develop. 

4s the title promises, these essays suggest 
many new and exciting possibilities in the 
butgeoning field of international human 
rigits and humanitarian law. While some 
ara most useful as well-done reviews of the 
current ‘‘state of play” in particular areas, 
otters break important new ground. Over- 
all, the contributions properly emphasize, 
as Frank Newman has always done, the 
need to look at the way the law actually 
wo-ks—or fails to work—and how it affects 
th= real problems of real people. 


RICHARD B. BILDER 
Board of Editors 
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Torture: The Role of Ideology in the French-Al- 
gerian War. By Rita Maran. New York, 
Westport, Ccnn., London: Praeger, 
1989. Pp. x, 214. Index. $42.95. 


France is justly proud of its leadership in 
the early development of human rights law 
as reflected in La Déclaration des droits de 
l'homme et du citoyen of 1789 and in the 
role of René Cassin, who drafted the Uni- 
versal Declaration of Human Rights of 
1948. Under the influence of the 1789 Dec- 
laration, officially sanctioned torture ceased 
in France during the eighteenth century. 
The Universal Declaration says: “No one 
shall be subjected to torture or to cruel, in- 
human or degrading treatment or punish- 
ment.” In 1951 France ratified the four Ge- 
neva Conventions of 1949, which forbid 
“cruel treatment and torture” in periods of 
armed conflict. Nonetheless, during the 
French-Algerian War (1954-1962) the 
French military engaged in systematic and 
widespread torture. 

Rita Maran’s book explores how the 
French Government ignored its human 
rights traditions and obligations during the 
Algerian war. Her principal thesis is that 
both the torturers and many government 
officials paradoxizally sought to justify their 
uncivilized conduct in Algeria as necessary 
to fulfill the ‘‘civilizing mission” of France 
as a colonial power. Maran demonstrates 
that an internal military investigation pur- 
ported to justify the use of torture as a 
method of interrogation; the Government 
attempted to suppress information about 
the ill-treatment of prisoners; leaders (such 
as President de Gaulle) failed to condemn 
torture and tried to minimize the serious- 
ness of the problem. Official statements, 
government documents of the period, news- 
paper articles, memoirs of military officers, 
writings of French intellectuals, informa- 
tion from Algerian sources, and other mate- 
rials indicate that torture gradually became 
a controversial issue that could not be ig- 
nored or minimized. Those involved in the 
controversy, however, rarely, if ever, re- 
ferred to the principal human rights instru- 
ments that forbid torture. 

Today, ninety governments in many 
parts of the world still use torture and ill- 
treatment, while attempting to suppress in- 
formation about their use. But now hardly 
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anyone argues that torture can be justified 
or explained. Also, information about tor- 
ture cannot be suppressed as easily now as 
during the French-Algerian War. Human 
rights organizations and the media stand 
vigilant to investigate and publicize torture. 
Maran’s book suggests how far global hu- 
man rights consciousness has developed 
since 1954-1962. Amnesty International 
began its yearlong Campaign for the Aboli- 
tion of Torture in 1972. In November 
1973, the UN General Assembly adopted 
its first specific resolution on torture. A 
year later, the General Assembly initiated a 
standard-setting process that between 1975 
and 1988 yielded a series of declarations, 
codes and principles about torture and ill- 
treatment of prisoners and other detainees, 
including the 1984 Convention against 
Torture and Other Cruel, Inhuman or De- 
grading Treatment or Punishment (the 
Treaty against Torture).'! At last count, 
there were fifty-one states parties to the 
Treaty against Torture, including France. 

- With the Algerian war long over, France 
was able in 1974 to join its neighbors in rat; 
ifying the European Convention for the 
Protection of Human Rights and Funda- 
mental Freedoms, which forbids torture 
and inhuman or degrading treatment or 
punishment. Most recently, France ratified 
the European Convention for the Preven- 
tion of Torture and Inhuman or Degrading 
Treatment or Punishment. 

Though Maran delves into a limited pe- 
riod of French and Algerian history, her 
thoroughly documented study is instructive 
for analyzing today’s problems. For exam- 
ple, Maran shows the need for the highest 
officials of each country to demonstrate 
their unequivocal opposition to torture.” It 
was the lack of such official condemnation 
that permitted this heinous practice to con- 
tinue in French Algeria. Similarly, Maran 
indicates that torture was facilitated by the 
deployment of young, inadequately trained 
soldiers who were ordered to perform po- 
lice work in occupied territory. 

Maran occasionally speculates on what 
might have happened if more effective 


l See N. RODLEY, THE TREATMENT OF PRISON- 
ERS IN INTERNATIONAL Law (1987). 

2 See AMNESTY INTERNATIONAL, TORTURE IN 
THE EIGHTIES 249 (1984). 
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measures against torture had been under- 
taken. For instance, she suggests how an in- 
ternal investigation of torture in the mili- 
tary might have led to improvements had it 
not been suppressed. Generally, Maran 
leaves readers to draw their own analogies 
to other situations in which governments 
are proud of traditions respecting human 
rights and democracy yet perpetrate or sup- 
port abuses at home or abroad. 


DAVID WEISSBRODT 
University of Minnesota 


El Convenio Europeo de Derechos Humanos: 
Demandas individuales planteadas con- 
tra España (1979-1988). By Carlos 
Fernandez de Casadevante Romani. 
Spain: Herri-Arduralaritzaren Euskal Er- 
akundea/Instituto Vasco de Administra- 
ción Pública, 1988. Pp. 151. 


This book is a study of the claims by indi- 
viduals against Spain before the European 
Commission of Human Rights. Only one of 
its five chapters, however, actually deals 
with claims against Spain. The other four 
consist of introductory material that mar- 
ginally illuminates the central subject. The 
first chapter is a cursory overview of the 
role of the individual in international law. 
Chapter 2 sets out to examine Spain’s chang- 
ing attitude toward international human 
rights agreements but does little more than. 
list the agreements entered into by Spain 
during three periods: the Franco era, the 
period between the death of Franco and the 
adoption of the 1978 Constitution, and 
the period from 1978 to the present. 
Fernandez de Casadevante concludes that 
in the third period there has been substan- 
tial improvement in the protection of hu- 
man rights in Spain. This improvement, he 
contends, is evidenced by Spain’s accep- 
tance of the compulsory jurisdiction of inter- 
national adjudicating bodies, the increased 
number of human rights treaties ratified by 
Spain and the recognition under the 1978 
Constitution that treaties have a higher le- 
gal rank than domestic laws, except for the 
Constitution itself. The 1978 Constitution, 
moreover, expressly provides that its funda- 
mental rights and guarantees shall be inter- 
preted in a manner consistent with the Uni- 
versal Declaration of Human Rights and 
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the human rights treaties and agreements 
to which Spain is a party. 

Chapter 3 provides information about 
the reservations and interpretative declara- 
tions that Spain made when it ratified the 
Eu-opean Convention for the Protection of 
H-man Rights. The reservations affect Ar- 
ticke 5 (right to liberty and security), Article 
6 {ight to an independent tribunal, due 
prccess, presumption of innocence) and Ar- 
tice 11 (freedom of assembly and associa- 
tica) in matters relating to the Spanish mili- 
ta~. With respect to the interpretative dec- 
larations, one of them reconciles the 
mnopoly status of Spanish television with 
the right to freedom of expression estab- 
listed by the Convention. The other links 
th= right under the Convention to suspend 
guarantees of certain rights in case of public 
emergency or war (Article 15) with similar 
rigats under Spanish domestic law. In 
ckepter 3 Fernandez de Casadevante also 
noes Spain’s failure to ratify Protocol 1 
(protecting property rights, education and 
fræ elections), Protocol 4 (protecting free- 
don of movement against the threat of indi- 
vidual or collective expulsion from the coun- 
try and deprivation of liberty due to con- 
tractual breach), Protocol 7 (protecting the 
lawful residence of aliens, the right to ap- 
pezl criminal convictions and the right to 
ccmpensation in case of wrongful convic- 
tien, and guaranteeing equal rights be- 
tween spouses) and Protocol 8 (modifying 
certain rules as to the European Commis- 
sion of Human Rights and the European 
Court of Human Rights). 

The fourth chapter describes the proce- 
dures of both the Commission and the 
Cart. Finally, chapter 5 takes up the stated 
subject of the book, the set of individual 
claims (numbering twenty) against Spain 
presented before the Commission since 
1979. Fernandez de Casadevante’s analysis 
is argely limited to a classification of each 
clam according to the rights at issue and 
the outcome. He highlights the fact that 
only four of the twenty were declared ad- 
rrésible! and describes the reasons for the 
iradmissibility of the others. 


t Since the completion of Fernandez de 
Cz-adevante’s study, the European Commission 
declared admissible two more claims against 
Spein: C. v. Spain (concerning a conviction for 
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Of the four claims admitted, Fernandez 
de Casadevante mentions one, Unión Ali- 
mentaria Sander, S.A., only in a footnote 
(owing to its recency—it was admitted by 
the Commission in 1987 and decided in Oc- 
tober 1988). He does discuss the other 
three, which tke Commission combined 
into the case of Barberd, Messegué and 
Jabardo. This case involved due process is- 
sues in connection with the criminal convic- 
tion of three persons for killing a seventy- 
seven-year-old Catalan businessman by fix- 
ing an explosive device to his chest. In their 
applications, Berbera, Messegué and Ja- 
bardo complained that they had not had a 
fair trial before an independent and impar- 
tial tribunal and alleged, in particular, that 
they were convicted on no evidence-except 
their confessions, which had been extracted 
by torture. In its report of October 16, 
1986, the Commission expressed the unani- 
mous opinion that there had been a viola- 
tion of Article 6(1) of the Convention (right 
to due process). The Commission then re- 
ferred this case to the Court, which, on De- 
cember 6, 1988, sustained the findings of 
the Commission. Fernandez de Casade- 
vante’s treatment of this important case is 
disappointing. He limits himself to reciting 
the facts and directly quoting the argu- 
ments by the parties, neglecting any de- 
tailed legal analysis or consideration of the 
impact of the case in Spain. 

The author concludes that there has been 
a surprisingly low number of claims against 
Spain. He postulates that this low level of 
activity may be due to the effective protec- 
tion of rights by Spanish domestic courts or 
to potential cla:mants not being familiar 
with, or not choosing to pursue, interna- 
tional remedies. He further concludes that 
lack of knowledge about the European sys- 
tem of human rights and factually weak 
claims have resulted in the high percentage 
of inadmissible claims. 

In the prologue, Juan Antonio Carrillo 
Salcedo, the Spanish judge on the European - 
Court of Human Rights, maintains that aca- 
demics must “adequately” teach the Euro- 
pean Convention on Human Rights and its 





“offending the constitution”) and Drozd & 
janousek v. France & Spain (concerning criminal 
proceedings befor2 an Andorran court). 
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system; the duty to seek enforcement of the 
Convention falls on practitioners. With this 
book, Fernandez de Casadevante has taken 
a solid first step toward encouraging Span- 
ish lawyers and students to view the Conven- 
tion as a legal instrument for the protection 
of individual rights, both in Spanish domes- 
tic courts and in international forums. And 
as Carrillo Salcedo says, once practitioners 
have the necessary knowledge, it is their re- 
sponsibility to invoke the Convention effec- 
tively. 


LAURA BOCALANDRO 
Of the New York Bar 


Implementation of International Humanitarian 
Law] Mise en oeuvre du droit international 
humanitaire. Edited by Frits Kalshoven 
and Yves Sandoz. Dordrecht, Boston, 
London: Martinus Nijhoff Publishers, 
1989. Pp. xiv, 472. DfA. 265; $145; £85. 


This collection of essays, some in English 
and others in French, covers various issues 
relating to the implementation of interna- 
tional humanitarian law, understood pri- 
marily as the Geneva law concerning armed 
conflict. The collection was prepared by par- 
ticipants in the 1986 Session of the Centre 
for Studies and Research in International 
Law and Relations of the Hague Academy. 

Since the essays are all essentially con- 
cerned with the four Geneva Conventions 
of 1949 and the two Additional Protocols of 
1977, there is a certain amount of repeti- 
tion, as well as contradiction. At times the 
writers tend toward unrealistic idealism, 
and the reader feels that they have forgot- 
ten that the international agreements in 
question are products of compromise and 
represent the lowest common denominator 
achievable at the time of signature. There is 
little value in discussing the implementation 
of the proposals embodied in such docu- 
ments by indulging in “if only” sentiments. 
Thus, it may well be true that persons gradu- 
ating from North American law schools are 
inadequately trained in armed conflict law 
to be satisfactory legal advisers, as called for 
in Article 82 of Protocol I. However, it is 
somewhat unrealistic ‘to suggest that we 
should use “military commanders with a 
sound knowledge of the law of war,” and 
then go on to say that “‘[fJor countries with a 
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complex military apparatus, the legal advi- 
sor might be needed to help military com- 
manders to deal with the subtleties related 
to the military machine” (Guillemette, pp. 
135 and 137). 

It is similarly controversial to say that, 
since eighty-seven states voted in favor, 
with only one against and eleven abstaining, 
Article 1(4) of Protocol I, concerning wars 
of national liberation, amounts to custom- 
ary law (Ouguergouz, p. 335). This asser- 
tion ignores state practice and comments. 
Again, how many of those involved in mod- 
ern international politics will accept that 
state terrorism directed against the interests 
of another state “peut ne pas être exclu du 
champ d'application” of international hu- 
manitarian law, as enunciated in the 1949 
Conventions and Protocol I (Doucet, p. 
101)? Equally, would states parties to the rel- 
evant conventions agree that “[a]s far as the 
problem of the internal operation of 
treaties in humanitarian law is concerned, 
there is no doubt that most of their provi- 
sions are of a self-executing character” 
(Drzewicki, p. 111)? 

While many of the papers in the collec- 
tion draw attention to the fact that in its 
wider connotation international humanitar- 
ian law includes the field of human rights as 
such, those who would argue dogmatically 
that the Universal Declaration is customary 
law (Cerny, p. 46), or that it and the Interna- 
tional Covenants operate during armed 
conflict even as between the adverse par- 
ties, overlook the fact that human rights 
documents usually make little or no refer- 
ence to conflict situations. Insofar as they 
provide for international judicial settle- 
ment, even on a regional basis, such settle- 
ment is essentially a matter for peacetime. 
From the point of view of enforceability, 
the most important of these documents rec- 
ognize the possibility of derogation during 
emergencies. Armed conflict is the supreme 
emergency, even though Christina Cerna 
thinks the European Convention should ap- 
ply even then (p. 32). 

It is not possible to comment on each of 
the papers, but reference will be made toa 
few more. In discussing the defense of supe- 
rior orders, Eduardo Mallea draws atten- 
tion to the two vital requirements of mani- 
fest unlawfulness and knowledge on the 
part of the actor, and suggests that when 
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th latter is subject to the constraint of an 
orcer, there must be ‘la menace d'un 
damger immédiat; imminent, réel et 
inêvitable; de même, il doit y avoir un rap- 
pctt raisonnable entre la menace et |’infrac- 
tica commise” (p. 299). But what does he 
seex to achieve when he argues that there is 
nc customary rule on this issue, although 
thzre is 


me possibility of recognizing the exist- 
znce of a general principle of law in the 
sense of Article 38 of the Statute of the 
International Court of Justice, the con- 
zant of which arises precisely from the na- 
ional law of states providing that a mani- 
Estly illegal order for the commission of 
= crime does not relieve the subordinate 
cf responsibility but can, in a given case, 
give rise to the diminution of the penalty. 
D. 313, translation by the reviewer) 


More than one of the contributors argue 
thet nuclear weapons are illegal as causing 
“unnecessary suffering” or long-term dam- 
age (see, e.g., Saunier, pp. 364 and 371; Su 
Wei, p. 385); they even suggest that the de- 
velopment of weapons of mass destruction 

zs meant that the classic law of war has lost 
mach of its significance. This argument has 
been put forward through the ages in re- 
sponse to technological advances, and was 
ex.oressly rejected at Nuremberg. In this 
ccanection, we might mention Saunier’s 
ccmment, reflecting the attitude of the nu- 
clear powers during the 1974-1977 confer- 
enze, ‘‘qu’il y aurait une erreur méthodolo- 
gicue à vouloir réglementer les armements 
stratégiques ou tactiques par la ‘porte 
étroite’ du droit humanitaire” (p. 37). 
Nhile some of the comments made sug- 
gest that Protocol II carries sanctions 
against breaches, Professor Hernán Salinas 
Burgos emphasizes that in internal and even 
ir ‘‘mixed” conflicts, ‘“‘most cases [are] 
ra ed by municipal law, much to the benefit 
o7 the incumbent authorities” (p. 2). He 
pänts out that Protocol II does not really 
make much difference, especially as most 
stetes, ‘including those involved in internal 
d.sturbances, deny that they hold political 
pzcsoners. He goes on to say that it is a “‘fal- 
lecy [to rely] upon national law to protect 
pclitical prisoners” (p. 3), and that such 
prisoners cannot find any comfort in Proto- 
cal I. 
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This reviewer submits that since Protocol 
II makes no reference to war crimes or 
grave breaches, any comments on this issue 
in regard to noninternational conflicts (p. 
21) are irrelevant; it is somewhat unrealistic 
to suggest (p. 22) that terrorist acts might be 
treated as war crimes. While grave breaches 
constitute war crimes, not all war crimes 
amount to grave breaches; nor can it be said 
that the listing of grave breaches in the Con- 
vention or the Frotocol amounts to a new 
classification (Doucet, p. 80 et seq.), for all— 
or almost all—tkose listed would fall within 
the concept of traditional war crimes or 
crimes against humanity. 

Enough has been said to indicate how 
much interesting, and perhaps provocative, 
material is to be found in this collection, 
which also includes papers on the protect- 
ing power (Cou-ibaly), the mechanism for 
establishing facts (Ihrai), state responsibility 
for violations (Kamenov), humanitarian 
norms in internal conflicts (Kiwanuka), the 
manner in whick. parties are expected to se- 
cure respect for humanitarian conventions 
(Levrat), assistance to civilians (Tchanile), 
the role of specitic organizations, especially 
the Independent Commission on Interna- 
tional Humanitarian Issues (Verma), and 
the problem of individual complaints 
(Wieruszewski). All in all, the volume con- 
stitutes a veritab.e vade mecum on the ques- 


‘tion of implementation and the editors are 


to be congratulated for having brought to- 
gether so interesting a group of contribu- 
tors. 


L. C. GREEN 
University of Alberta 


El consentimiento, causa de exclusión de la ilici- 
tud del uso de ta fuerza, en Derecho Interna- 
cional, I y II. By Cástor M. Diaz Barrado. 
Zaragoza: Universidad de Zaragoza, 
1989. Vol. I: pp. 416; vol. II (Apéndice 
de Textos y Documentos): pp. 185. 


The author, a professor at the University 
of Saragossa, Spain, tackles with laudable 
intrepidity the abstruse problem of the role 
played by the consent of one state to the use 
of force against it by another state, includ- 
ing the different forms that such consent 
can assume. In his study of this touchy sub- 
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ject, Diaz Barrado takes great care in exam- 
ining some of the fundamental questions of 
our time, such as the scope and effect of UN 
Charter principles concerning the use of 
force, the legal concept of armed interven- 
tion, the concept and limits of the right of 
self-defense, the present forms of state re- 
sponsibility and, especially, the prerequi- 
sites for a validly authorized consent by a 
state agreeing to the use of force. 

The task of reducing all this to a clear and 
efficient conceptual system is, of course, for- 
midable. Nevertheless, Diaz Barrado 
achieves a rational schema that facilitates 
comprehension of this ensemble of prob- 
lems. Several of the questions that interest 
the author are indefinite, and general 
agreement does not exist on the precise 
meaning of some formulas or principles 
that, at this time, are more political than 
juridical in nature; for instance, the general 
prohibition against resort to force embod- 
ied in Article 4(2) of the Charter. The con- 
troversy over the reach of this provision has 
still not been settled, because, among other 
things, the debate leading to its inclusion in 
the Charter is not fully known. Much of the 
preparatory work was never made public 
and therefore the true aims of the architects 
of that instrument cannot be established 
with certainty. 

In view of this history, Diaz Barrado dis- 
creetly prefers to concentrate on armed in- 
tervention, in particular the sending of 
forces of an international organization to 
the territory of a state and the sending of 
forces by one state into another’s territory 
at the request of a national liberation move- 
ment, two circumstances that test his theses 
about consent as a cause for excluding ille- 
gality in the use of force. 

As to the first circumstance, Diaz 
Barrado finds that consent of the affected 
state is a sine qua non for the carrying out of 
such military operations and affirms that 
UN practice conforms with this condition. 
Although consent has assumed different 
forms, it has usually involved the express 
previous consent granted by the lawful rep- 
resentatives of the state in question. 

In reference to national liberation move- 
ments, the author describes the various situ- 
ations that occur and points out the diffi- 
culty of determining which organ within 
the international subject in question can val- 
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idly grant consent to the presence of armed 
forces from another state in that territory. 

The relationship between noninterven- 
tion and consent is examined in chapter 2, 
and the author postulates that absence of 
assent characterizes intervention as an un- 
lawful act. The thorny problem of trans- 
muting an emotionally charged term (inter- 
vention) into a juridical concept is resolved 
by the author, with the aid of doctrine and 
on the basis of “dictatorial interference.” 
Therefore, intervention is possible in a ju- 
ridical sense where there is no agreement 
on the part of the international subject 
under pressure; if an agreement is to be re- 
lied upon, it must be beyond question as to 
form. 

One pertinent observation of the author, 
which deserves to be amplified by later 
scholarship, is that, even when the interven- 
tionist act loses its illicitness by virtue of the 
acquiescence of the injured state—acqui- 
escence, of course, not obtained by coer- 
cion, error or deceit—the state actor re- 
mains obliged to indemnify the other state 
for damages resulting from the use of 
armed force. 

In chapter 3, Diaz Barrado dissects the 
role of consent in relation to the basic norm 
that forbids the use of force in international 
relations, which has the character of jus co- 
gens. He points out that, despite its peremp- 
tory nature, certain groups of states en- 
deavor to increase, directly or indirectly, 
the number of exceptions to that principle, 
such as force majeure, state of necessity, lim- 
ited reprisals, and—-reasoning very much in 
vogue—the licit use of force in defense of 
democratic systems of government, for the 


` protection of nationals or as part of “low 


intensity war.” Diaz Barrado does not offer 
a doctrinaire solution to all these baffling 
problems, in part because they go beyond 
the limits of his dissertation, and also be- 
cause to elaborate these ideas could deprive 
the norm prohibiting the use of force not 
only of its peremptory character, but also of 
its juridical content. 

The second and third parts of the work 
(chapters 4 to 7) discuss the genesis, evolu- 
tion and scope of Article 29 of the Interna- 
tional Law Commission’s draft on state re- 
sponsibility; in other words, the relationship 
between the consent that allows the use of 
force and the norms that ascribe responsibil- 
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itr to a state. The author attributes great 
imDortance to this draft article of 1980 for 

<ving enunciated for the first time, in a 
precise and authoritative manner, the prin- 
cide volenti non fit injuria, practically giving 
tc t the weight of a general principle of in- 
ternational law. At the same time, he con- 
timues, the notion of “consent began to 
achieve increasing relevance. Diaz Barrado 
ck.-onicles the codification of the norms of 
state responsibility and, in particular, of 
draft Article 29. 

In chapter 6, Diaz Barrado analyzes the 
juridical nature of consent and poses the 
question whether it is a unilateral act or an 
element ofan international agreement (inas- 
nach as draft Article 29 gives it such a char- 
acter). The author goes further and con- 
sitters consent as an element of an interna- 
tional compact that would establish its field 
o: application and its extension in time. 
Tkis would involve not a unilateral act, as 
scme maintain, but an authentic meeting of 
wils. Yet, he points out, such consent is not 
umimited. It finds its limits in the peremp- 
tcry norms of international law, whose 
vaue is not altered by the consent of the 
state affected by the violation. That consent 
dszs not justify, in any case, the disregard of 
oodigations that jus cogens imposes. 

There remain, however, some obscure 
areas in the study; for example, the right of 
sel-determination of peoples has been used 
a: the basis for an armed invasion, as in 
Grenada, generating a dangerous prece- 
dant. 

It is evident that Article 29, as well as the 
eire draft on state responsibility of the In- 
te-national Law Commission, is far from 
b=ing accepted as it is, as is amply demon- 
strated by a perusal of the ILC’s 1989 re- 
pērt. But the central questions are assem- 
bied in draft Article 29, which has allowed 
o-r author to put together a very plausible 
theory that should serve as the basis for 
lexer studies on the role of consent in rela- 
ticn to the use of force against a state. 

In the successive parts of his opus, Diaz 
Ecrrado carefully analyzes the different 
‘procedures available to a state for granting 
consent, and, in that connection, describes 
bew to discern the existence of consent, the 
conditions of its validity and the forms of its 
manifestation that would be needed to con- 
sztute a basic legal instrument that could 
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make the use of force not unlawful. This sec- 
tion (chapters 12 to 15) constitutes an inci- 
sive juristic study, detailed and convincing, 
of all aspects of this expression of sovereign 
will. Diaz Barrado completes his careful in- 
quiry by examining which organs of the state 
can validly grant such consent and by con- 
sidering an important element, the timing of 
the consent—for assent given before the use 
of force takes place is not the same thing as 
assent that is extracted after the act or threat 
of intervention is consummated. 

Volume 2 of Diaz Barrado’s work con- 
tains an appendix of texts and documents 
that illustrate in detail armed actions under- 
taken in the international community be- 
tween 1956 and 1987, and the resulting re- 
actions. 

Diaz Barrado’s dissertation constitutes a 
well-made, precise and lucid monographic 
study, backed by an ample bibliography, 
that can be read with pleasure. It represents 
a valuable contribution that can be of profit 
not only to scholars of Spanish, but also to 
internationalists of other tongues. The 
book correctly approaches all problems 
concerning the use of force by states and, in 
particular, the grant of consent thereto by 
the affected state. In short, this praisewor- 
thy effort deserves more commentary than 
is possible in a short review. 


CÉSAR SEPÚLVEDA 
Mexico City 


Military Technology, Armaments Dynamics and 

. Disarmament: ABC Weapons, Military Use of 
Nuclear Energy and of Outer Space and Im- 
plications for International Law. Edited by 
Hans Giinter Brauch. New York: St. 
Martin’s Press, 1989. Pp. lx, 569. 
‘Index. $55. 


This book is the first product of the Study 
Group on Weapons Technology and Disar- 
mament (of the International Peace Re- 
search Association), which is chaired by the 
editor, Hans Brauch. The fifteen essays 
about the relationship among military tech- 
nology, arms races and disarmament repre- 
sent the views of scholars and practitioners 
from different Eastern and Western coun- 
tries, as well as from a variety of disciplines. 

Following a brief introduction by Lord 
Solly Zuckerman, the first of five parts ex- 
amines the relationship between military 
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technology and theories of arms dynamics. 
In the first essay, Brauch (Germany) ad- 
vances the conventional argument that mili- 
tary technology is both a major stimulus to 
the arms race and an obstacle to political 
efforts at arms control aud disarmament (p. 
3). In his view, arms control has neither re- 
structured military strategy and procure- 
ment, nor managed relations between the 
superpowers effectively. The failure is due 
in part to preoccupation with obsolete 
weapon systems at the expense of emergent 
military technologies. The development of 
weapons technologies, “stimulated” and 
“exploited” by the military establishment, 
has enhanced, not decreased, strategic insta- 
bility by introducing new destabilizing 
weapon systems (p. 5). In the second essay, 
Marek Thee (Norway) similarly asserts that 
the “major driving force behind [the arms] 
race lies in the self-sustained, science-based 
momentum of modern military technol- 
ogy” (p. 41). He concludes that “{t]o arrive 
at true peace, we shall have to check mili- 
tary technology and seriously address the 
underlying socio-political, economic and sci- 
entific-technological causes of peaceless- 
ness” (p. 60). 

Part 2 contains three case studies that il- 
lustrate the relationship between emergent 
technologies and efforts to control atomic, 
biological and chemical weapons. Kosta 
Tsipis (U.S.) reviews newer categories of 
nuclear weapons (the so-called third genera- 
tion); Nicholas Sims (UK) examines the sec- 
ond review conference of the 1972 Conven- 
tion on Biological and Toxin Weapons held 
in Geneva in 1986; and Julian Perry Robin- 
son (UK) considers the assimilation of chem- 
ical weapons into current military doctrine 
and structure. Robinson’s contribution 
highlights an interesting contradiction be- 
tween such assimilation and the prohibition 
against first use: the prohibition leads to in- 
decision regarding the extent of assimila- 
tion, which undermines the weapons’ de- 
terrent capability. In Robinson’s view, the 
dilemma is best resolved by a speedy conclu- 
sion to the chemical weapons negotiations 
under way in Geneva, for delay merely rein- 
forces the notion that possession of chemi- 
cal weapons is the only effective deterrent 
against first use. 

The military uses of nuclear energy are 
discussed in part 3, which contains case stud- 


BOOK REVIEWS AND NOTES 


225 


ies on nuclear-propelled bombers and nu- 
clear power in space. Asserting that the 
United States and the Soviet Union con- 
trived an arms race to develop a nuclear- 
propelled bomber—unnecessarily spend- 
ing more than $1 billion on research when 
“[t]he infeasibility of nuclear propulsion for 
manned planes can be calculated on the 
back of an envelope” (p. 127)—Ulrich 
Albrecht (Germany) highlights some of the 
issues relevant to current debate on the sub- 
ject. These issues include ethical concerns 
about conditions the military should toler- 
ate, interpretation of information about So- 
viet research and development, and media 
perceptions. In the second essay in this part, 
Rip Bulkeley (UK) calls for strengthened 
procedures to regulate the use of nuclear 
power in space, with particular emphasis on 
ecological considerations. 

In part 4, five contributors discuss aspects 
of ballistic missile defense (BMD) and the 
Strategic Defense Initiative (SDI) proposed 
by former President Reagan in March 
1983. Paul Rogers (UK) provides a thought- 
ful essay on the development and ramifica- 
tions of SDI, particularly the potential for, 
and the advantages of, using space-based di- 
rected-energy weapons in an offensive man- 
ner. Richard Garwin (U.S.) examines the 
objectives, feasibility, potential advantages 
and disadvantages, and opportunity costs of 
strategic defense. Roald Sagdeev, director 
of the Institute of Outer Space Research of 
the Academy of Sciences of the USSR, con- 
tributes a Soviet perspective on why SDI en- 
hances strategic instability. Arguing that 
the objective of SDI—to assure security 
while imposing a nuclear threat on an ad- 
versary—is illusory, he recommends disar- 
mament as the only viable solution to secu- 
rity problems. In the remaining two 
chapters, Seiitsu Tachibana (Japan) con- 
tends that there are doctrinal and technical 
contradictions in the SDI concept and advo- 
cates the elimination of nuclear weapons as 
the preferred alternative; and Brauch ana- 
lyzes the emergence of SDI in the context of 
traditional theories of arms dynamics. 

Part 5, which might be of particular inter- 
est to international lawyers were it not the 
weakest section, discusses legal issues relat- 
ing to the military uses of outer space. In 
the first essay, P. K. Menon (West Indies) 
describes efforts to limit the escalation of 
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the arms race in outer space, such as the 
Omzer Space Treaty of 1967 (OST), and 
co-siders the difficulty of defining relevant 
terms like “peaceful purposes.” He con- 
cludes that treaties limiting nonpeaceful 
uses of outer space should be strengthened, 
but does not specify how this goal might be 
accomplished. In the second essay, Pal 
Denray (Hungary) discusses inconsistencies 


between the deployment of antisatellite _ 


weepons and the OST, and between BMD 
syrsems and the Anti-Ballistic Missile 
Treaty of 1972 (ABM Treaty). Dunay pro- 
vices a cursory overview of the controver- 
sial issues surrounding the deployment of 
these weapons, but fails to draw his own 
co7xlusions about the interpretation of im- 
portant terms relevant to the OST debate, 
e.g. “‘demilitarization.” 

Horst Fisher (Germany) concludes part 5 
by arguing that the broad interpretation of 
the ABM Treaty violates principles set 
forth in the Vienna Convention on the Law 
of Treaties. He asserts that there are no 
“gray areas” regarding the scope of the 
Treaty, the distinction between permitted 
retearch and prohibited development, or 
the definition of ABM systems and compo- 
ne~ts, and that, consequently, reference to 
the travaux préparatoires is not justified (pp. 
49= and 500). Fisher, however, fails to ap- 
præiate that the Vienna Convention nei- 
the- expressly nor implicitly prescribes a 
rigid interpretative formula that would ex- 
clide relevant evidence. Thus, he fails to 
meke a persuasive argument that the U.S. 
Gcvernment’s interpretation of the ABM 
Treaty departs from the Convention’s 
gu-delines. 

The scope of the book is fairly ambitious, 
an= it is not surprising that the quality of 
esscys is uneven, or that certain issues are 
not given greater attention. As noted 
abzve, the essays contributed by Sagdeev, 
Rcgers and Robinson merit distinction for 
ther rigorous analysis, insightful observa- 
tiors and provocative questions. Other es- 
say, however, tend to oversimplify issues, 
to adress inadequately the questions posed 
or 60 rely more on rhetoric than on sound 
anz-ysis. Issues that deserve more attention 
inccude the relationship between civilian 
an= military technologies, the connection 
be: veen advances in military technology 
an= improved verification of arms reduc- 
tiors, the legality of restraints on research 
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and development, and the impact of the 
INF Treaty on arms control efforts. It is 
also important to note that there is some- 
what less diversity of views among the essays 
than first meets the eye, as many of the con- 
tributors are formally or informally asso- 
ciated with peace research institutions and 
appear to share a commitment to disarma- 
ment and an aversion to the military-indus- 
trial complex. 

The book has some shortcomings that 
might have been remedied by more careful 
editing and by greater attention to its in- 
tended audience. Although the book is 
aimed at students of international relations, 
strategic studies and peace research, parts 
of two essays—particularly the discussion of 
third-generation nuclear weapons—are all 
but unintelligible to the nonscientist. There 
is also too much repetition, particularly 
among the essays in the section on the legal 
ramifications of military uses of outer space. 
Finally, some essays quote extensively at the 
expense of analysis, while others—espe- 
cially those analyzing treaties—fail to pro- 
vide relevant textual quotations that would 
make it easier to evaluate certain arguments 
and conclusions. 

Despite the uneven quality of the essays, 
and the light editorial touch, this collection 
provides an interesting alternative perspec- 
tive on the complex relationship between 
military technology and arms control. By ex- 
amining this relationship from the peace re- 
search perspective, the contributors offer a 
view different from what one would find in 
more traditional texts. At a time when ma- 
jor efforts are under way to reach agree- 
ment on the limitation and reduction of 
strategic nuclear forces, conventional 
forces and chemical weapons, it is refresh- 
ing to consider issues relating to military 
technology, arms control and strategic sta- 
bility from this viewpoint. In addition, the 
collection contains a comprehensive bibliog- 
raphy of English and German sources, 
which is likely to be of benefit to scholars 
interested in arms dynamics and military 
technology issues. 


MIRIAM SAPIRO* 
U.S. Department of State 


* This review represents solely the personal 
views of the author and not necessarily those of 
the Department of State. 
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War and Conscience in the Nuclear Age. By 
Sydney D. Bailey. New York: St. Martin’s 
Press, 1988. Pp. xviii, 210. Index. 
$32.50. 


PlanetHood: The Key to Your Survival and Pros- 
perity. By Benjamin B. Ferencz in coopera- 
tion with Ken Keyes, Jr. Coos Bay, Or.: 
Vision Books, 1988. Pp. 188. 


In his War and Conscience in the Nuclear 
Age, Sydney Bailey has updated and some- 
what expanded his earlier Prohibitions and 
Restraints in War (1972), which covered es- 
sentially the same material; indeed, this 
book could well have been reissued as a sec- 
ond edition of the previous title. 

As before, the author’s main business 
here is the presentation of a tour d'horizon of 
the current state of international humanitar- 
ian law and the protection of human rights 
in armed conflict. The author’s widely rec- 
ognized expertise concerning multilateral 
diplomacy in UN forums is given full rein 
and he delivers an extremely useful sum- 
mary of the state of the law, international 
practice, and current trends and develop- 
ments in this key area. Indeed, one is struck, 
in reflecting upon Bailey’s overview, by just 
how often the recurrent problems of pro- 
tecting civilians from attack and outlawing 
their use as hostages have been addressed 
since before the time of Grotius; and by 
how the menace of those like Saddam 
Hussein reminds the international commu- 
nity of the work remaining to be done to 


protect civilians and to provide an interna- ` 


tional criminal tribunal empowered to 
prosecute, under international law, those in- 
dividuals who would flout these humanitar- 
ian norms. As the author rightly reminds 
us, the establishment of such a tribunal, ona 
permanent basis with global jurisdiction, 
would be completely in keeping not only 
with the Nuremberg Principles, but ulti- 
mately with the long-standing need of the 
international community to provide for the 
effectiveness of humanitarian instruments. 

The other major sections of the book re- 
view and neatly summarize the central 
themes espoused by the proponents of just 
war ethics in Christian doctrine, from 
Ambrose and Augustine to Aquinas and 
Vitoria, through Luther, Calvin and Penn 
to the Second Vatican Council and the 
1983 U.S. Catholic bishops’ pastoral letter. 
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For those readers who prefer to avoid the 
sometimes tortuous shadings of ethicality 
indulged in by some of the modern exposi- 
tors of this subject, let them be reassured. 
Bailey has performed the signal service of 
making accessible to the general reader the 
fundamental concerns and analysis of this 
Christian perspective; but he also goes on to 
show how these concerns directly in- 
fluenced Grotius and, through him, the 
evolution of the modern law of The Hague 
and Geneva, that is, the modern law of 
armed conflict and the body of interna- 
tional humanitarian law now in place. 

The author's cursory consideration of 
arms control and disarmament will leave 
many readers unsatisfied. Certainly, Bailey 
clearly notes the links many discern be- 
tween arms control and morality, between 
deterrence and progressive disarmament. 
His discussions of the mechanisms of the 
arms control process, however, reveal his 
bias toward the multilateral, UN-model in- 
stitutional approaches typified by the Con- 
ference on Disarmament, which, despite ob- 
vious evidence to the contrary, he describes 
as the “main negotiating body in the field.” 
The several other bilateral and multilateral 
forums where significant progress is cur- 
rently being made on the essential arms 
control issues of the day (e.g., START, CFE, 
CSCE) are collectively relegated to a single 
sentence. Nevertheless, War and Conscience 
in the Nuclear Age may confidently be recom- 
mended to those who seek an up-to-date 
text that will introduce them to how ethical 
and humanitarian concerns in warfare have 
been dealt with over the centuries and how 
that history is manifested in the legal re- 
gime and political discourse of the interna- 
tional community today. 

In PlanetHood, Benjamin Ferencz, a 
former U.S. Army prosecutor at Nurem- 
berg and, like Sidney Bailey, a well-known 
proponent of the establishment of an inter- 
national criminal court, sets forth his plan 
to secure world peace through the establish- 
ment of international legal mechanisms that 
will strike many readers as utopian and re- 
mind others of the tenets of World Federal- 
ism. The author believes that, by basing the 
legal structure of an integrated interna- 
tional community on the model of the U.S. 
Constitution, disputes between states would 
be resolved on a pacific but dispositive basis, 
while the individual political, social and eco- 
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nomic rights of constituent states and their 
cit zens would be unregulated and free. He 
call; for a world democratic republic to be 
estzblished, with a world constitution, 
werld laws, a world court with compulsory 
jursdiction, and a world government, all 
based on the U.S. model writ large. Accord- 
ing to the author, this book was written to 
he p the people of the world move rapidly 
toward the supreme goal of a world system 
of lasting peace and abundance (p. 23). 

~-ncharacteristically for an international 
lawyer, Ferencz warns against placing faith 
in international agreements. Indeed, he 
states that “almost all such instruments con- 
tai- artfully constructed clauses deliberately 
foraulated with such skillful ambiguity as to al- 
low each nation to interpret the vague 
phrases to its advantage” (emphasis in origi- 
nai. He illustrates this point by noting that 
“[bdinding treaties, signed to keep the skies 
free of ballistic missiles, are later inter- 
prezed in ways that defeat the fundamental 
purposes of the agreement.” He concludes 
tha: “‘[t]hose who wish to live under the 
pretection of law cannot be allowed to 
evade the law through self-serving misinter- 
prezations” (pp. 44-45). The author sug- 
gescs that, accordingly, world peace will 
arr-ve not via the law or the international 
legal process itself, but only from the cre- 
atizn and implementation of a world demo- 
cre~ic republic (p. 47). His book is a rallying 
crr designed to mobilize individual citizens 
to generate popular support for the estab- 
lishment of this new process of peace, as he 
eniisages it. 

This reviewer cannot help but reflect, 
hawever, that the recent concrete and reso- 
lure actions taken by the UN Security 
Ceancil in response to Iraqi aggression 
against Kuwait may yet give hope even to 
Ferencz and others whose faith in the estab- 
lis*xed international legal system has been at 
a lzw ebb; these and other current develop- 
meats remind us—in the wake of the funda- 
mental realignment in Eastern Europe— 
that international norms are not merely 
shzuted into the wind. They, too, are a pow- 
eral argument, and their implementation 
is row shaping the future of peace on this 
planet. 

JOHN H. McNEILL* 
U.S. Naval War College 


* These views are the author’s and not neces- 
sar fy those of the U.S. Government. 
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Kosmos a Zbrojenia. Aspekty polityczne, mili- 
tarne, prawne (Outer Space and the Arms 
Race. Political, Military and Legal 
Aspects). By Andrzej Jacewicz and Jerzy 
Markowski. Warsaw: Ksiazka i Wiedza, 
1988. Pp. 464 


The central issue of this book is the im- 
pact of military considerations on the utili- 
zation of outer space. In parts 1 and 2, Jerzy 
Markowski analyzes the implications of sci- 
entific ideas, technological developments 
and political ambitions of terrestrial bodies 
politic for military space objectives. Two 
annotated summaries, one of the U.S. mili- 
tary space programs in the mid-eighties, the 
other of those then being tested or devel- 
oped, appear with his glossary of space ter- 
minology at the end of the book. 

Part 3 is an inquiry by Andrzej Jacewicz 
into the internat.onal law aspects of space 
activities. After a prefatory discussion of the 
increasing militarization of outer space, he 
wonders about the role that freedom of re- 
search and utilization of outer space played 
in this respect. As Jacewicz points out, the 
U.S. and Soviet practice of freely conduct- 
ing research and deploying various objects, 
including satellites, in outer space helped 
establish the freedom for such activities as 
part of customary international law. This 
principle was further strengthened by the 
fact that no country protested those prac- 
tices, to say nothing of trying to stop them. 

Subsequently, in chapter 1 of this part, 
Jacewicz investigates whether such freedom 
also extends to military activities in outer 
space. In his view. it does not with respect to 
the moon and otker celestial bodies because 
the 1967 Outer Space Treaty and the 1979 
Moon Treaty completely demilitarized 
them, permitting their utilization exclu- 
sively for peaceful purposes. But the practi- 
cal application of his interpretation suffers 
from the fact that neither the United States 
nor the Soviet Union ratified the Moon 
Treaty. In addition, Jacewicz admits, the 
demilitarization of outer space in general 
applies solely to deployment of nuclear and 
other weapons cf mass destruction. Also, 
his opinion that the 1963 Test Ban Treaty 
is now part of customary international law 
applicable to countries that are not parties 
to it, conflicts with the International Court 
of Justice’s decision rejecting the applica- 
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tion of this Treaty to the French nuclear 
tests in the Pacific. 

Crucial to his study is a controversy about 
the meaning of “utilization exclusively for 
peaceful purposes.” Jacewicz examines the 
phrase in chapter 2. First, he quotes disap- 
provingly a prevalent American view that 
“peaceful” in international law is generally 
synonymous with ‘“‘nonaggressive.” He 
then contrasts it with the Soviet interpreta- 
tion, according to which this term implies 
nonmilitary utilization. But his analysis in 
chapter 4 casts doubt on this apodictic pre- 
sentation of the Soviet view. 

Jacewicz finds more solid support for 
“peaceful” as being synonymous with “‘non- 
military” uses in doctrinal discussions of in- 
ternational jurists. Among the most 
weighty points they make is that in practice 
it is difficult to differentiate aggressive from 
nonaggressive military actions. Thus, under 
the pretext of deterring aggression, weap- 
ons could be placed, and military operations 
mounted, even on the moon and other ce- 
lestial bodies. Such acts, Jacewicz concludes, 
would completely negate the declared ob- 
jectives of the Outer Space and the Moon 
Treaties. 

In chapter 3, Jacewicz ponders whether it 
would be practical to adopt the principle of 
utilization exclusively for peaceful purposes 
for all of outer space. As he observes, it was 
relatively easy to demilitarize Antarctica, 
about ten thousand kilometers away from 
either the United States or the Soviet 
Union. But the distance from weapons de- 
ployed in outer space to any place on the 
globe would not exceed 150 kilometers. 
That is what makes outer space such a valu- 
able military asset and its complete demili- 
tarization a rather unattainable ideal. 

Besides, Jacewicz remarks, some ‘‘pas- 
sive” military activities in space are gener- 
ally useful; e.g., meteorological services. 
Likewise, monitoring from outer space may 
serve peaceful purposes when verifying 
compliance with international agreements. 
But even passive services of satellites ensure 
an important military advantage to a terres- 
trial power and may therefore be a cause for 
hostile action in space. 

To reconcile those varied aspects of space 
activities with peaceful purposes, Jacewicz 
concludes that future international treaties 
should not only prohibit the deployment of 
any weapon in space, but also forbid the use 
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of force and’ hostile actions from space 
against the earth, as well as against objects 
in outer space. 

With this in mind, Jacewicz examines in 
chapter 4 an Italian proposal (UN Doc. 
CD/9 of March 26, 1979) for a supple- 
mental protocol to the 1967 Outer Space 
Treaty, and two Soviet proposals for 
treaties (UN Docs. A/36/192 and A/38/ 
194 of August 20, 1981 and August 23, 
1983, respectively). He finds the Italian pro- 
posal lacking in precision and too broad to 
be realizable. Moreover, as he points out, its 
Article HI makes the UN Security Councila 
final arbiter of disputes, and that would 
make its effectiveness questionable. 

Of the two Soviet proposals, he prefers 
the second as a more effective instrument to 
ensure the peaceful utilization of outer 
space because it would forbid, among other 
things, the testing and development of new 
antisatellite defense systems. But somehow 
he neglects to mention that this Soviet initia- 
tive suffers from the same flaw as the Ital- 
ian: ultimately, the UN Security Council 
would be invoked to decide controversies 
arising from the treaty. 

A postscript in part 3 is devoted to exten- 
sive scrutiny of interpretations of the ABM 
Treaty and their implications for the Strate- 
gic Defense Initiative (SDI). It is not surpris- 
ing that Jacewicz finds the SDI research 
goal open to suspicion and thus generally 
an infringement of the ABM ‘Treaty. 
Jacewicz’s contribution concludes with his 
translation into Polish of the three UN docu- 
ments discussed above. 

Notwithstanding the criticism voiced 
here, Jacewicz’s inquiry is an interesting, 
competently presented addition to the stud- 
ies on the international legal aspects of 
space activities. One only regrets that he did 
not provide an index, as well as a bibliogra- 
phy of the impressive array of sources in 
many languages that he used throughout 
his study. 

Jay G. POLACH 


Bernaerts’ Guide to the 1982 United Nations 
Convention on the Law of the Sea. Including 
the text of the UN Convention and Final Act. 
By Arnd Bernaerts. Coulsdon, Surrey: 
Fairplay Publications, 1988. Pp. xiv, 363. 
Index. £22; $48. 


This work is a handy short guide to the 
UN Convention on the Law of the Sea. Its 
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heart is a seventy-five-page summary 
organized in the same manner as the Con- 
vention, with many interesting synoptic ta- 
ble: and diagrams illustrating the principal 
effects of various provisions. Much hard 
worz was obviously devoted to making 
thes= as concise and useful as possible. 

Tris section is followed by some thirty 
pages of brief commentary on a variety of 
subgects. Helpful references to other 
trecries and primary sources are included. 
The second half of the volume reproduces 
the Final Act of the Third UN Conference 
on ihe Law of the Sea, including the text of 
the Convention, its annexes and related res- 
olu:sons. 

Tae book does not purport to be a schol- 
arly treatise. It studiously avoids reference 
to secondary sources. It does not examine 
jud cial decisions or state practice in detail. 
In this regard, the author notes that 


the 1982 Convention serves as an excel- 
leat guideline to the régime of the law of 
the sea, but in any particular case it will 
continue to be necessary to weigh circum- 
stences carefully in order to decide which 
source of law applies. . . . The uncer- 
tamty for the field of the law of the sea 
will last until the Convention enters into 
force and is widely accepted. (pp. 14-15) 


Te author mercifully avoids harping on 
delimitation and deep seabed mining issues. 
The-e seem to be more than enough law- 
yersand judges to exhaust the former field. 
With respect to the criticisms of the deep 
seabed mining regime heard in the United 
States and elsewhere, the author notes with 
characteristic directness, “It isalmost impos- 
sible to conduct a fruitful discussion of criti- 
cise which is based more on ideological 
grcends than on factual evidence” (p. 13). 

Tb put together a guide of this sort re- 
quires substantial understanding of the law 
of tke sea and of the details of the Conven- 
tion. The author demonstrates both. Still, 
there are perhaps unavoidable synoptic 
lapses that should serve as a reminder (if 
one were needed) that no guide can be a 
sukstitute for consulting the primary 
source. Precisely how the author concludes, 
“Comvention not applicable” with regard to 
act.~ities such as overflight of the territorial 
sea remains a mystery.’ It would certainly 


l Se p. 25. Compare Arts. 2, 38 & 53 of the 
United Nations Convention on the Law of the 
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come as a surprise to Arctic states that the 
Convention employs the “technique of si- 
lence” with respect to polar areas.” In most 
cases, the author’s subsequent accurate 
treatment of relevant details belies unfortu- 
nate comments such as these. 

Two statements regarding straits might 
call to mind the gracious thanks extended 
to Saudi officials in the preface. The cited 
texts do not support the inaccurate state- 
ment that “Part HI [Straits Used for Inter- 
national Navigation] applies only to those 
straits which are . . . unavoidable for con- 
venience of navigation, and provide access 
from one part of an exclusive economic 
zone or the high seas to another part of an 
exclusive economic zone or the high seas” 
(p. 32, footnotes omitted). The author also 
states: 


A strait such as that of the Strait of Tiran 
which only gives access to a territorial sea 
does not possess the status of a ‘‘strait 
used for international navigation”; con- 
sequently, only the principle of innocent 
passage (but which cannot be suspended) 
applies. (Art. 45, Subpara. 1(b) & 
Para. 2) 


The statement is internally contradictory. 
Article 45 applies the regime of nonsus- 
pendable innocent passage only to “straits 
used for internat.onal navigation” of enu- 
merated types. 

But these are quibbles. This remains a 
useful book for those who, at least at the 
start of their research, require more than an 
index and less than a treatise, with the full 
text of the Convention readily at hand. 


BERNARD H. OXMAN 
Board of Editors 


Sea, opened for signature Dec. 10, 1982, UN Doc. 
A/CONF.62/122, reprinted in UNITED NA- 
TIONS, OFFICIAL TEXT OF THE UNITED Na- 
TIONS CONVENTICN ON THE LAW OF THE SEA 
WITH ANNEXES AND INDEX. UN Sales No. 
E.83.V.5 (1983), 21 ILM 1261 (1982) [herein- 
after Convention]. 

2 See p. 11. Compare Convention, Arts. 234 & 
236. 

3 P. 113. Given his specific reference to the 
rules applicable in the Strait of Tiran, the author 
might have referred the reader to relevant resolu- 
tions of the UN Security Council and the Peace 
Treaty between Egypt and Israel in the context 
of Articles 35 and 311 of the Convention, even in 
a work whose sparse citations are limited to pri- 
mary sources. 
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The 200 Mile Exclusive Economic Zone in 
the New Law of the Sea. By Barbara 
Kwiatkowska. Dordrecht, Boston, Lon- 
don: Martinus Nijhoff Publishers, 1989. 
Pp. xxviii, 397. Indexes. Dfl.195; 
$105; £60. 


According to the strict theory of public 
international law, there is a great difference 
between treaties that are ratified and those 
that are not; and there is a corresponding 


distinction between countries that ratify a- 


treaty and help bring it into force, and those 
that prefer to neglect the treaty altogether. 
In practice, the issue is not quite so simple. 
Much depends on the situation that pre- 
vailed before the treaty was negotiated. If at 
that time the customary law was fairly well 
settled, the failure to bring a new treaty into 
force will be reasonably decisive in a nega- 
tive sense. If, on the other hand, the custom- 
ary law was previously in a state of confu- 
sion, even a treaty that fails to enter into 
force may have considerable impact, de- 
pending, of course, on the degree of sup- 
port the new treaty attracts. 

Judged by these criteria, the Law of the 
Sea Convention, signed at Montego Bay on 
December 10, 1982, by 118 states and the 
UN Council for Namibia, undoubtedly has 
already had a considerable influence on the 
development of international law. But the 
extent of that influence will diminish as the 
years go by and the treaty continues to fail 
to enter into force. On that basis, the Law 
of the Sea Convention is now at a critical 
stage. A big round of new ratifications, 
which might occur if some of the major 
powers were to give the lead, would bring 
the Convention into force and make it, as 
has been said by the chairman of the Group 
of 77, “next to the Charter, the most impor- 
tant multilateral instrument in the history 
of the United Nations” (p. xxi). On the 
other hand, failure to bring the Convention 
into force within the next few years will 
probably lead to its becoming merely part 
of the irrelevant baggage of international 
law, of less significance even than the four 
Conventions signed at the first Conference 
on the Law of the Sea in 1958, which, de- 
spite their defects, did actually enter into 
force on a limited scale. a 

Any convention, especially one that at- 
tracts a considerable number of signatures 
even if it does not enter formally into force, 
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is bound to be the result of compromises 
and package deals. The nature of interna- 
tional bargaining, with conventions drawn 
up in a number of languages, is such that 
much is bound to be left open to later inter- 
pretation. That said, few will dispute 
Kwiatkowska’s assertion that “the concept 
of the EEZ is—along with the common her- 
itage of mankind regime of a deep sea-bed 
—a major innovation and a cornerstone of 
the Convention, and evidences the unprece- 
dented revolution in international law 
relating to ocean resources” (p. xx). 
Kwiatkowska has chosen to concentrate in 
this book on the exclusive economic zone 
(EEZ), and this is wise, since at least the 
broad concept of this zone seems likely to 
survive, whereas the failure to agree on the 
common heritage of mankind regime of the 
deep seabed is undoubtedly the main rea- 
son the Convention has not yet entered into 
force. 

At first sight, it is surprising that, con- 
sidering the issues that divided advocates of 
a three-mile and a four-mile territorial sea 
in the past, international opinion was gener- 
ally prepared to swallow some extension of 
the power of the coastal state as far as 200 
miles. Admittedly, the ground had been 
prepared by the doctrines of the continen- 
tal shelf, fishery conservation zones, pollu- 
tion zones and the like, and a large number 
of states had already claimed jurisdictions 
of various kinds extending as far as 200 
miles, which in itself is a completely arbi- 
trary limit. Under the circumstances, per- 
haps it was sensible to wrap up these various 
claims into an overall concept. Even so, the 
confirmation of the 200-mile exclusive eco- 
nomic zone as a definite rule of interna- 
tional law, which is likely to survive even if 
the Law of the Sea Convention never for- 
mally enters into force, ts probably the 
greatest single achievement and legacy of 
those who labored in difficult negotiations 
over about fifteen years. 

That appears to be the justification for a 
concentrated study of the EEZ, as distinct 
from all the other issues that preoccupied 
the delegates attending the Third Confer- 
ence on the Law of the Sea. Kwiatkowska 
deserves much praise for singling out this 
issue and studying it comprehensively 
within a comparatively small number of 
pages. She devotes approximately 250 
pages to the zone as such, with the remain- 
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ing pages of this work covering, in the form 
of appendixes, national legislation of states, 
oth=r international conventions, docu- 
men_s, publications, an index of names and 
a general index. 

Tre book is divided into six main 
chazters dealing, respectively, with the EEZ 
as ‘< multifunctional resource zone”; con- 
servation and utilization of living resources; 
other forms of exploitation and the con- 
struction and use of artificial islands; ma- 
rine scientific research; the protection and 
pres2rvation of the marine environment; 
and navigation and overflight, the laying of 
submarine cables and pipelines, and other 
internationally, lawful uses of the sea. 
Throughout this study the main problem, 
of course, is that this is a zone where, al- 
tho.gh the coastal state has fairly extensive 
rigk--s, the international community also has 
righ-s. In a situation like this, especially 
wher it is novel, there are bound to be con- 
flicts and different interpretations, and it is 
difFcult at this stage to indicate how the 
EEZ will be applied in practice. 

Akhough the extension of coastal state 
rigt es as far as 200 miles may seem an exces- 
sive nnovation, in reality it was merely the 
culmination of a movement that had been 
gathering force ever since 1945. It must 
alsc be borne in mind that, although the 


oceans occupy about 70 percent of the — 


worlt’s surface, international law, as many 
judgments and arbitral awards have already 
dec ded, is essentially a land-based system; 
and -urther, that most of the commercially 
expvitable fisheries and deposits of oil and 
gas zre to be found within 200 miles of the 
coas. Whether the EEZ, as presently con-. 
ceived, will produce reasonably harmonious 
exploitation by states—nothing more than 
tha. can be expected—will depend on 
whether all states, coastal and noncoastal, 
and mnternational institutions when they are 
invo. ved, can be relied upon to operate the 


new system with toleration and understand- i 


ing. It is in that context that a balanced sur- 
vey af the issues, such as that carried out by 
Kw atkowska, should be viewed. In other 
words, her study should be useful to foreign 
office advisers, academics, practitioners of 
all Ends and, above all, international arbi- 
tratcrs. 

A major reason studies of this type are 
use-al is that, so far, international maritime 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


[Vol. 85 


law in the postwar world has brought forth 
two new doctrines—the EEZ and the conti- 
nental shelf (CS)—which, despite efforts 
such as the Law of the Sea Convention and - 
various international arbitrations, are not . 
yet sufficiently harmonized, let alone devel- 
oped, into a single overall principle or rule. 
Of course, Kwiatkowska recognizes this as a 
key problem, and she is guardedly optimis- 
tic about its resolution. She writes of a new 
parallelism between the two regimes and 
sees “‘through the possibility of using the 
former experienc2 in regard to the opera- 
tion of the CS regime, the prospects for the 
harmonious development of the EEZ re- 
gime” (p. 235). She also refers to “‘the no- 
ticeable and growing awareness of states, 
both developing and industrialized, as to 
the indispensability of their meaningful in- 
ternational co-operation in all fields of ma- 
rine affairs” (id). This optimism may prove 
to be excessive, but at least a careful study 
of the problem, such as is contained in this 
work, may help to bring about a positive so- 
lution. 


D. H. N. JOHNSON 
Sydney 


The Shatt-al-Arab Boundary Question: A Legal 
Reappraisal. By Kaiyan Homi Kaikobad. 
Oxford: Clarendon Press, 1988. Pp. xix, 
159. Index. $46.95. 


“[T]he careful teasing out of the strands 
of history”’ is given in the preface as a predi- 
cate for Dr. Kaiyan Kaikobad’s book on the 
Shatt-al-Arab boundary question. This 
boundary dispute was a significant factor 
leading to the destructive war between Iran 
and Iraq, which ran from opening hostilities 
in September 1980 until the cease-fire in 
1988. And the author, admirably, has man- 
aged to tease out those strands from the 
long diplomatic ard legal history of the dis- 
pute. 

For those who are not dedicated students 
of contemporary Middle East history, it 
might be tempting to believe that the diffi- 
culties between Iran and Iraq began only in 
the latter half of the twentieth century— 
spurred on by the new Islamic fundamental- 
ism of the Iranian state and the nationalistic 
fervor of Iraq—and culminated in a singu- 


1991] BOOK REVIEWS AND NOTES 233 


larly destructive war in which missiles and 
poison gas were used against civilian popula- 
tions. This is not the case, however, accord- 
ing to Kaikobad. The seeds of conflict over 
the Shatt-al-Arab were sown long ago dur- 
ing a period of latent hostilities between the 
Ottoman and Persian Empires. The author 
sets forth the history of the dispute in detail 
and then analyzes the two antagonists’ legal 
theories of title to, thus possession and con- 
trol of, the Shatt. 

The book is divided into two basic parts: 

. the history and the legal analysis of the dis- 
pute. Of the 118 pages of text, 67 are de- 
voted to a historical analysis of the many 
treaties and protocols agreed to between 
the two empires from 1847 to 1937, and 
then between Iran and Iraq after the latter’s 
independence in 1932. The Shatt-al-Arab 
dispute itself is enormously complicated by 
the character of the river and the location 
of its ports and anchorages. With his inclu- 
sion of maps and charts of the area pre- 
pared by various commissions charged with 
delimiting the territory of the Shatt and ac- 
companying land areas, the author enables 
the serious student of riparian rights and 
boundary establishment to follow closely 
the evolution of these principles in this sec- 
tor of the world. Additionally, there are 
seven annexes to treaties and protocols, a 
rich bibliography and an index. Finally, to 
support his legal analysis, the author in- 
cludes a table of over fifty cases he has cited 
and discussed. 

In the history section, the work exhibits 
much scholarship, first giving usa geograph- 
ical depiction of where the Tigris and 
Euphrates Rivers meet at Kornah to be- 
come the Shatt-al-Arab, which then flows 
southeast into the northwest section of the 
Persian (Arabian) Gulf. Up to the end of the 
seventeenth century, tribal allegiance in the 
area of the Shatt led to the development of 
traditional frontiers free of real control by 
either the Turkish or the Persian authori- 
ties. The author painstakingly traces this de- 
velopment so as to place current boundary 
disputes in perspective. Tracing the diplo- 
matic and historical writings of the various 
commissions that attempted to set the 
boundary required unending patience on 
the author’s part and produced a section of 
the book that is fascinating to read. It is 
first-rate diplomatic history. 


In the second section, the author analyzes 
the legal regime governing the boundary 
both before and after 1975. In that year the 
Algiers Protocol and the Baghdad Treaty 
were established, which set the boundary be- 
tween the two states as the thalweg of the 
Shatt, defined in the Treaty as “the median 
line of the main navigable channel at the 
lowest navigable level” (p. 93). 

The author discusses the thalweg princi- 
ple and analyzes its place in international 
and municipal law in jurisdictions such as 
the United States and the Balkans, as well as 
in the current Iran-Iraq dispute. While, to 
be sure, the recent simmering war was not 
caused only by the boundary dispute, the 
abrogation of the various treaties establish- 
ing the border between the two antagonists 
certainly brought old, suppressed resent- 
ments to the fore. 

Kaikobad describes the Iranian argument 
that the thalweg principle is preeminent in 
international law, providing both sides 
equal access to, and an equal share of, the 
main navigable channel of the waterway (p. 
75). The author’s analysis demonstrates 
that, while there is a rebuttable presump- 
tion for the use of the thalweg in boundary 
disputes, there can be no presumption of a 
thalweg or median line demarcation in the 
Shatt because of past practice in controlling 
those waters. Additionally, there is nothing 
unlawful in an agreement that allocates all 
of the river to either party. To arrive at this 
point, the author discusses the generally un- 
successful attempts, through many treaties 
and protocols, to delimit the boundary to 
allow for navigation of the Shatt by both 
parties. Claims of “right bank” and “‘left 
bank” interests are examined in historical 
and traditional context. In terms of geogra- 
phy, a left bank delimitation gives control of 
the Shatt to Iran, because of its location to 
the east of Iraq, whereas a right bank de- 
marcation favors Iraqi control of those 
waters historically controlled by Turkey. 

The setting of this ‘“Turko-Persian”’ 
frontier was the work of many parties in the 
middle of the nineteenth century, including 
the British and the Russians, whose inter- 
ests were at stake. But when it came time to 
delimiting the boundary, difficulties 
abounded, as the author manages to ex- 
plain, because of both the featureless and 
marsh-dominated nature of the territory 
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near the Gulf and the political obstacles 
pleced in the path of those trying to limit 
the extent of either Turkish or Persian au- 
thority. This boundary dispute is replete 
with diplomatic undertakings and a great 
dea of that history is told here. 

The legal analysis is cast in terms of 
“g_ieting title” to the disputed property of 
the boundary but also concerns political con- 
siderations cast into the mix by both sides. 
Tle activities of the two sides after 1975 
inc-cate, in the view of the author, that law 
and politics are mixed here. Iraq abrogated 
the 1975 Baghdad Treaty in September 
19=0 because, it is claimed, it believed that 
rem had aided the Kurdish insurgency in 
Irzq and had attempted to export its Islamic 
Revolution, in violation of Article 3 of the 
Treaty. Iraq thus claimed that the thalweg 
border was no longer operative and that 
Ireq was again the sovereign of the river. 

irrespective of whether Iran had aided 
and abetted Kurdish rebels, Kaikobad ar- 
gus that mere abrogation of the Treaty 
doss not destroy the boundary it set because 
the .aw does not look favorably on a reexam- 
ination of principles of boundary allocation. 
Hiszorically, the Shatt had been under 
Turkish (Iraqi) control. Thus, when Iraq 
and Iran agreed, in 1975, to set a thalweg 
bomdary, that boundary was fixed in law 
and was final, absent further mutual agree- 
ment as to its limits—rather like nature ab- 
ho—ing a vacuum. The Iran-Iraq War re- 
flez:s politics. In law, the boundary remains 
as t was in 1975. 

Ia the final aspect of his legal analysis, the 
author describes the regime of belligerency 
berveen Iran and Iraq and judges that nei- 
ther party can affect the delimitation of the 
_ thzkveg boundary by virtue of land seized 
during hostilities. While either or both 
countries can abrogate the 1975 Treaty, 
the effect of the Treaty was to fix a bound- 
ary and that aspect has been concluded. 
Were it otherwise, any boundary could be 
affected in law by the opening of hostilities. 
Sirce at the time this book was written the 
ou-come of the war was unknown, the au- 
tho- theorizes that neither party can gain 
territorial rights and title from the conflict 
itse f, and that when hostilities end, the 
bo-mdary will remain. He thus poses a legal 
resclution to the boundary dispute and sup- 
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ports it with his arguments. Perhaps the two 
sides will heed these arguments in settling . 
their differences. 

Kaikobad is a legal scholar. He has 
crafted a legal analysis of both sides of a 
controversial issue and has presented care- 
fully balanced opinions about the way the 
gulf war began and how it can be resolved. I 
was given a greater appreciation of the com- 
plexity of this boundary dispute than I had 
previously held. Lawyers and diplomats 
alike can learn from the author’s proposed 
approach to dispute resolution, and all stu- 
dents of history can appreciate the profes- 
sional, detailed way he has unraveled a com- 
plex legal, historical and political conun- 
drum in the most volatile geographic area 
of the world. 

On August 2, 1990, after this review was 
written, Iraq invaded Kuwait, as if to high- 
light the timeliness of Kaikobad’s analysis of 
Iraq’s territorial dispute with Iran. While 
the underlying causes of the invasion are 
doubtless complex, they certainly include 
Iraq’s desire for control of the Shatt-al- 
Arab’s exit to the Persian Gulf and the is- 
lands that sit in the mouth of the river. 
There is speculation that a mediated, peace- 
ful resolution of this ‘“‘crisis in the gulf” 
would lead to Iraq’s contro] of Abadan and 
other islands. 

Kaikobad’s desire for the mediated settle- 
ment of regional territorial disputes is 
echoed each day of the crisis. But that hope 
may be sorely tested as the world is inexor- 
ably drawn away from a peaceful “Arab so- 
lution” toward an unknown kismet. 


THOMAS A. GERACI 
Of the Ohio Bar 


Auf dem Weg zu einer westeuropaischen 
Sicherheitspolitik. Edited by Reimund 
Seidelmann. Baden-Baden: Nomos Ver- 
lagsgesellschaft, 1989. Pp. 384. DM 49. 


Sicherheits- und Ostpolitik: Deutsch-franzésische 
Perspektiven. Edited by André Brigot, 
Peter Schmidt and Walter Schiitze. Ba- 
den-Baden: Nomos Verlagsgesellschaft, 
1989. Pp. 160. 


Europe is going through a period of radi- 
cal change: nothing is like it was only a year 
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ago, and nothing is like it had been since 
1945. Communism has failed; the East Euro- 
pean nations turned away from it as soon as 
they were able to take their fate into their 
own hands. They turned to the West, its lib- 
eral social and economic systems and the 
prosperity that results. My country has re- 
gained its unity after forty-five years, 
though with the bitter loss of Silesia, Pom- 
erania and Eastern Prussia. 

In this situation, how can we benefit from 
two books written in 1988 on West Euro- 
pean efforts to achieve greater unity in secu- 
rity and defense policy? No one knows how 
many of their statements are still up-to-date 
and how many are useful only for the writer 
of contemporary history. No one knows 
what is to become of NATO after the 
breakup of the Warsaw Pact or what an “all- 
European security system” ought to look 
like, either standing in the place of the old 
alliances or overarching them, but it should 
assure the political and military integration 
of a united Germany into Europe as wished 
by all its neighbors. 

The first book under review—edited by 
Reimund Seidelmann, professor of political 
science at Giessen University—starts with 
the demands for the “‘Europeanization of 
European security policy,” which got 
louder from the late seventies on. The 
phrase is not blurred by accident, since 
quite different conceptions are introduced 
under this theme—different according to 
the respective political, but especially na- 
tional, positions of the users. What they all 
hold in common is that Western Europe 
should gain more military autonomy 
(within NATO or by means of European in- 
stitutions like the Western European 
Union) after its economic and political unifi- 
cation, so as to protect its interests more ef- 
ficiently. Europeanization is demanded 
mainly with a view to the United States, the 
debate always having been given fresh im- 
petus when it seemed that American and 
West European interests would clash. But a 
real separation of Western Europe from the 
United States has never played a part in the 
discussion. 

In his somewhat overlong contribution 
(pp. 11-101), which dominates the volume, 
Seidelmann summarizes the various argu- 
ments favoring the unity of Western Eu- 
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rope with respect to security. policy as fol- 
lows (p. 19 ff.): Western Europe must Euro- 
peanize its security policy to realize its 
interests within NATO and vis-a-vis third 
states; Europeanization is necessary to face 
pacifist and neutralistic tendencies in West 
Germany and to secure its embedment in 
the West; and integration within the Euro- 
pean Community—which is to be devel- 
oped into a “European Union” under the 
Single European Act of February 28, 
1986—consequently calls for the inclusion 
of security and defense policy. Seidelmann 
points out that the demands for European- 
ization have often been mere declarations, 
specifically made to maintain the status quo 
(pp. 49 and 55). 

The essays in this volume (all by West 
German authors, but by no means written 
from a narrow national point of view) give a 
detailed account of the Europeanization de- 
bate; of the great goals and small practical 
steps on which the states could agree before 
1988; of the “European Defense Commu- 
nity,” which was turned down by the 
French National Assembly in 1954 and to- 
day may serve as a historical model; and of 
the bodies that could offer the institutional 
framework for Europeanization, viz., the 
Euro-Group and the Independent Euro- 
pean Programme Group within NATO, the 
Western European Union (Gerner’s essay 
on this institution is particularly instruc- 
tive), the EEC and the European Political 
Cooperation (the forum for the coordina- 
tion of the foreign policies of the EEC 
states). 

The coexistence of these competing insti- 
tutions that essentially have the same 
members is plausible in light of the interests 
of West European states: this structure 
maintains the authority of the single states 
regarding security policy and, at the same 
time, allows the implementation of those 
measures of Europeanization regarded as 
absolutely necessary (p. 96, cf. pp. 72-73 
and 131). The reason the number of such 
measures is small (Seidelmann refers to the 
exclusion of such crucial fields as military 
policy, nuclear policy and arms control) can 
basically be found in the different—partly 
historically determined—military strategies 
and defense policies of France, Great Brit- 
ain and West Germany, which are analyzed 
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by Jopp, Meyer, Ropers and Schlotter (pp. 
102-38). 

‘Tendencies of renationalization” in al- 
reazy integrated fields, which are men- 
tiomed by the authors (p. 130, of pp. 52- 
53), could increase with the end of the So- 
vie: threat, with a decrease in the U.S. 
engagement, and especially with the substi- 
tution of a necessarily looser all-European 
security system for existing alliances. Con- 
side~ing that ‘‘renationalization” is also tak- 
ing dlace in Eastern Europe, and is even 
stronger there, this development could 
threaten peace in Europe. 

Tae all-European security system, which 
is to be institutionalized in (new) bodies of 
the Conference on Security and Co-opera- 
tion in Europe, clearly differs from 
previously debated concepts of “common se- 
curry,” as Pott’s essay (pp. 353-84) illus- 
trates. These concepts—based upon the 
parztion of Europe in opposing (military) 
bloc:—provided the extension of ‘“‘antago- 
nistiz cooperation” (Hans-Adolf Jacobsen) 
to tre field of security, the main reason be- 
ing ‘hat security in the nuclear age could 
only be organized with a potential enemy, 
not against it. But a denuclearized, rena- 
tiorzlized Europe would constitute a totally 
different situation, presenting the danger 
that some states might again regard conven- 
tional warfare as possible. History has 
shorn that a common interior order alone, 
eve if it is democratic and constitutional, is 
no g.arantee of peace. 

Unfortunately, the volume lacks a de- 
tailad table of contents (which would in- 
cluze the various titles of the chapters 
wit"an the essays), an index and a list of ab- 
breiations. Furthermore, there is no iden- 
tification of the authors apart from their 
nares. 

A1 West European unity in security pol- 
icy & dependent on the joining of France 
anc Sermany. This aspect, the Franco-Ger- 
maxcrelationship with respect to external se- 
cur ty, is dealt with in the contribution of 
Kiezsch and Reuss (pp. 295-321), and also 
in tre second book under review, contain- 
ing updated papers of a June 1988 colloquy. 
The editors, André Brigot, Peter Schmidt 
anc Walter Schiitze, are on the staff of the 
Stiftung Wissenschaft und Politik (in Eben- 
hausen near Munich), the Fondation pour 
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les Etudes de Défense Nationale and the In- 
stitut Francais des Relations Internationales 
(both in Paris), these institutions having or- 
ganized the colloquy. The book was also re- 
leased in a French edition. 

Based on the history of the Franco-Ger- 
man postwar friendship founded by de 
Gaulle and Adenauer, authors from the two 
countries address problems of current Ger- 
man-French cooperation: the different na- 
tional interests regarding security policy, 
the existence of French nuclear weapons 
and the possibility of joint or at least coordi- 
nated policies of arms control and East- 
West relations. Although many of the fore- 
casts of the authors cannot be sustained in 
the face of the recent changes in Europe, 
the reader can still develop his or her own 
ideas of future cooperation, on the basis of 
the detailed account of past relations of- 
fered by the volume. Time will tell whether 
initiatives taken in the eighties after a long 
period of stagnation—especially the cre- 
ation of a Franco-German Council for De- 
fense and Security, and a joint brigade— 
will be further developed under the new 
circumstances, and whether agreement can 
be reached on a joint defense concept in- 
cluding French nuclear weapons and the fu- 
ture place of the United States in Europe. 


BARDO FASSBENDER 
Institute of Legal History 
University of Bonn 


International Economic Sanctions: Improving 
the Haphazard U.S. Legal Regime. By Barry 
E. Carter. Cambridge, New York, New 
Rochelle, Melbourne, Sydney: Cam- 
bridge University Press, 1988. Pp. xiv, 
290. Index. $34.50. 


When I began my first academic article, a 
study of United States export controls,’ 
there was relatively little scholarly literature 
on which to draw. Since that time—begin- 
ning, to my dismay, even before I com- 
pleted the article—there has been a virtual 
explosion of writing about economic sanc- 
tions. This reflects both a rapid and a sus- 


' Linking Trade to Political Goals: Foreign Policy 
Export Controls in the 1970s and 1980s, 65 MINN. 
L. Rev. 739 (1981). 
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tained increase in the use of sanctions, espe- 
cially by the United States, and the passage 
of legislation designed to authorize, man- 
date and restrict the use of this tool by the 
Executive. 

Professor Barry E. Carter’s International 
Economic Sanctions is one of the most signifi- 
cant works to emerge from the recent out- 
pouring of scholarship. Proceeding on the 
premise that the continued use of sanctions 
by the United States is “‘an unavoidable real- 
ity” (p. 271), Carter examines all of the legis- 
lation that authorizes the President to in- 
terrupt international economic activity for 
foreign policy purposes, broadly defined to 
include national security objectives, though 
not economic goals like opening foreign 
markets. Drawing primarily on the now-ex- 
tensive secondary sources, Carter ranges 
across the entire landscape of sanctions legis- 
lation, from World War II to the early 
stages of the Panama embargo. His analysis 
leads to thoughtful recommendations for 
reform that should enlighten public debate. 
For its contributions, International Economic 
Sanctions was awarded a certificate of merit 
by the Society. 

Carter begins (pp. xi-xii) by setting three 
goals; these provide a convenient outline 

_ for review. The first is to provide a compre- 
hensive account of U.S. sanctions legisla- 
tion, and the book succeeds admirably here. 
Carter divides most of this legislation into 
five groups: “government programs,” a 
potpourri of regulatory and funding stat- 
utes addressing such matters as foreign as- 
sistance, credits and fishing rights; export 
controls; import controls; regulation of pri- 
vate financial transactions; and participa- 
tion in international financial institutions 
(IFIs). He also devotes considerable atten- 
tion to the legislation applicable in declared 
national emergencies. In each case, Carter 
describes the main features of the statutes, 
reviews their evolution and summarizes the 
principal episodes in which they have been 
used. Even if this book did nothing else, it 
would be an unparalleled compendium of 
information on recent sanctions programs. 

Carter’s second goal—his main analytical 
focus—-is to document the “haphazard” 
distribution of executive authority under 
existing legislation. He finds that the Presi- 
dent has broad discretion to restrict foreign 
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participation in most “government pro- 
grams” for foreign policy purposes, and 
only slightly less flexibility under the export 
control statutes, principally the Export Ad- 
ministration Act (EAA). On the other hand, 
the President has very circumscribed au- 
thority over imports—most import control 
statutes reflect economic goals—and little 
authority over loans, bank deposits and 
other financial transactions. While legisla- 
tion authorizes U.S. representatives to IFIs 
to act on political criteria, their effect in 
these multilateral institutions is modest. 
The asymmetry in U.S. law that Carter ex- 
poses is well-known to students of economic 
sanctions, but it has never been so compre- 
hensively documented. 

This asymmetry raises intriguing ques- 
tions for political science: how has export 
control legislation been maintained against 
the interests of a relatively concentrated 
and well-organized export community, and 
why have similar factors not led to legisla- 
tion affecting other economic activities? 
Carter’s concern, however, is with policy, 
not theory. Asymmetric legislative author- 
ity, he argues, skews the President’s choice 
among the many possible types of economic 
sanction. This skewing may cause dispro- 
portionate costs to fall on certain sectors; 
just as important, it may lead to the use of 
measures that are less effective and more 
costly than potential alternatives. 

As Carter recognizes, the latter conclu- 
sion is meaningless unless one has estab- 
lished that well-chosen economic sanctions 
can be effective—contrary to popular wis- 
dom—and this requires a criterion of “‘ef- 
fectiveness.”” On this score, Carter follows 
Hufbauer and Schott? in viewing sanctions 
as instruments of coercion; he also accepts 
their (pre-Panama) findings on the effective- 
ness of different forms of sanctions in chang- 
ing target-country policies, destabilizing 
governments and the like. Carter does not 
take into account David Baldwin’s view that 
sanctions can also be important instruments 
of communication, but Baldwin’s analysis 
would only have reinforced his conclu- 


2 G. HuFBAUER & J. SCHOTT, ECONOMIC 
SANCTIONS RECONSIDERED: HISTORY AND 
CURRENT PoLICY (1985). 
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siorz.? Like Hufbauer and Schott, Carter 
trects sanctions in a relatively impersonal, 
mechanical way, even while defining them 
as ccercive: issues like morality, distribu- 
tiorel effects within the target nation and 
law=alness are for the most part simply set 
asice.4 

Behind the five groups of specialized stat- 
ute: stands the International Emergency 
Ecoromic Powers Act (IEEPA), spun off 
from the Trading with the Enemy Act 
(TWEA) in 1977. IEEPA was intended to 
granc the President sufficient authority to 
dea with true emergencies, while imposing 
grexer constraints on presidential discre- 
tion zhan TWEA, which had become essen- 
tial, unlimited. The squaring of this circle 
left she President with considerable discre- 
tior under IEEPA; the Chadha case re- 
mor2d the principal means of congressional 
ove sight; and the courts continue to be re- 
luctent to second-guess presidential deci- 
siors under an emergency statute. 

Asa result, under IEEPA the Executive 
can ~estrict imports and financial transac- 
tiors without specific statutory authority, 
and zan bypass legislative efforts to restrict 
its euthority over exports and government 
prozrams, so long as the President is willing 
to declare a national emergency. Presidents 
seer more than willing to do so: by 1988, 
the had invoked IEEPA seven times for six 
district foreign policy situations. Carter’s 
con=rn about this is well founded, for too- 
freqient use of emergency powers, espe- 
cialy to avoid limits set in ordinary legisla- 
tion, can tip the delicate balance of author- 
ity i foreign affairs toward the Executive.* 

Certer’s third goal is to recommend re- 
formcs, and again his approach is compre- 
hensive. Although he proposes no change 
in the legislation authorizing restrictions on 
“gerernment programs” or on participa- 


8 =r a discussion of Baldwin’s understanding 
of semctions as compared to that of Hufbauer and 
Schazt, see Abbott, Coercion and Communication: 
Frarzworks for Evaluation of Economic Sanctions, 19 
N.¥.JJ. INT'L L. & POL. 781 (1987). 

4 Zarter does treat the issue of international 
lawh Iness briefly in a footnote (p. 5 n.6). 

5 =or a discussion of the many ways in which 
the =alance has been so tipped, see H. KOH, THE 
NA ONAL SECURITY CONSTITUTION (1990). 
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tion in IFIs,° he proposes reworking all the 
statutes as to exports, imports and private 
financial transactions into a uniform, ra- 


. tional whole. There are three broad ways in 


which to do this: (1) reduce presidential dis- 
cretion over exports to the level of the 
others; (2) increase presidential discretion 
over the others to the level of export con- 
trols; and (3) adjust all three to some inter- 
mediate level. The third alternative, Carter 
concludes, best accommodates the need for 
balance in the choice of sanctions with the- 
need for constraints on presidential discre- 
tion, and is also most likely to engender sup- 
port for tightening IEEPA. 

The remainder of the volume suggests 
specific statutory changes. The EAA would 
be amended only in “evolutionary” ways, 
building on recent amendments: the ‘“‘con- 
tract sanctity” provision that protects exist- 
ing export contracts would be expanded to 
cover national security as well as foreign pol- 
icy controls; the President could still waive 
contract sanctity, but only if compensation 
were paid to exporters; and a “major ex- 
port embargo” would automatically expire, 
or “sunset,” after sixty days unless Con- 
gress authorized its extension.’ A new stat- 
ute authorizing political controls on im- 
ports would then be drafted on the model 
of the revised EAA, with contract sanctity 
and sunset provisions, and requirements for 


ë Carter observes that government programs 
constitute “arguably the activity the President 
. . . Should most control” (pp. 236-37). After 
the book’s lengthy description of government 
programs, however, their sudden dismissal comes 
as a considerable letdown, and the rationale is not 
convincingly argued. The case for leaving un- 
touched the legislation on IFIs is clearer: the 
United States cannot control their decisions what- 
ever its laws provide, and it would in any case be 
unwise to politicize the IFIs at a time of high 
Third World debt and financial instability. The 
latter point, of course, could also be made about 
international trade and the flow of private capi- 
tal. 

7 Extraterritorial export controls would also be 
discouraged by requiring unspecified prior presi- 
dential findings and permitting administrative 
challenges, apparently based on international 
law. Such challenges would raise complex issues, 
and an independent court might be a better 
forum for deciding them. 
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presidential findings, prior consultation 
and subsequent reporting.’ In principle, a 
similar statute would authorize controls on 
financial transactions, but in the end Carter 
hedges this recommendation, calling for fur- 
ther study. Finally, resort to IEEPA would 
be made more difficult by means of similar 
substantive and procedural reforms: tighter 
criteria for declaring an emergency, man- 
datory consultation, a six-months sunset 
provision, and a contract sanctity provision 
waivable on payment of compensation. 
International Economic Sanctions has an im- 


pressive architectural structure, reflecting . 


its three original goals: factual background, 
specification of the problem and blueprint 
for action. The book reads like an excep- 
tionally good staff study for a Senate com- 
mittee, which was probably the author’s in- 
tention. Carter’s recommendations are 
moderate, workable and for the most part 
politically feasible, although in the Gramm- 
Rudman era compensation for exporters is 
likely to be a nonstarter. 

The stunning events in world politics 
during the mere two years since this book 
was published, however, provide an occa- 
sion to rethink some of its conclusions. 
First, the Panama episode may demonstrate 
the wisdom of authorizing a wide range of 
sanctions: controls on imports and financial 
transactions imposed much higher costs on 
Panama than export controls alone could 
have done. On the other hand, the outcome 
of the episode may strengthen the position 
of those who doubt the effectiveness of eco- 
‘nomic sanctions in any form, and the grave 
trauma inflicted on Panamanian society 
raises the kinds of moral questions this book 
avoids. i 

The remarkable East-West unity that en- 
abled the UN Security Council to mandate 
an embargo of Iraq following its invasion of 
Kuwait, and the virtually unprecedented in- 
ternational cooperation in that embargo—I 
hasten to add that the episode isfar from 
resolved as this is written—lead one to hope 


8 The new statute might also require that any 
control on the import of particular products be 
linked to other sanctions, so that import control 
authority would not be subverted for protection- 
ist ends. The import statute would also ‘‘encour- 
age” compliance with GATT. 
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that, in the future, multilateral sanctions 
can play a larger role in maintaining world 
order. If so, the United Nations Participa- 
tion Act will figure more centrally among 
U.S. sanctions laws than it did when this 
book was written. 

Some observers have drawn a different 
lesson from the Iraqi crisis: that leadership 
by the United States was the crucial ele- 
ment. The United States, after all, took the 
rhetorical lead, imposed sanctions unilater- 
ally before the Security Council could act, 
helped build consensus at the United Na- 
tions and provided the bulk of the military 
forces sent to the region. This perspective 
suggests that at least a flexible IEEPA, and 
perhaps broad nonemergency legislation as 
well, is needed so that the President can 
take the firm and speedy actions that leader- 
ship requires. The Iraqi affair has also 
helped focus attention on the need to con- 
trol exports of the components of chemical 
arms, missiles, nuclear weapons and similar 
scourges. 

Even these two crises are outweighed by 
the unraveling of the Soviet bloc, the col- 
lapse of the Soviet system and what looks 
like the end of the Cold War, if not the “end 
of history.”? From a late-1990 vantage 
point, it appears that expansive U.S. export 
controls may have been largely a historical 
aberration, an artifact.of the Cold War and 
the era of U.S. dominance in technology 
and production. If so, the import statutes, 
not the EAA, represent the natural ‘‘de- 
fault” level for presidential sanctions au- 
thority. Indeed, since this book was written, 
the Coordinating Committee on Export 
Controls, Congress and the export control 
bureaucracy have all begun to move closer 
to this level by limiting East-West export 
controls. 

From this perspective, Carter’s recom- 
mendations are troublesome. His proposed 
revisions of the EAA, especially if compen- 
sation for exporters were not enacted, 
would be quite modest. Enacting similar leg- 
islation for imports and financial transac- 
tions would create enormous new presiden- 
tial authority. Movement in this direction 


? See Fukuyama, The End of History?, NAT'L IN- 
TEREST, Summer 1989, at 3. 
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seems inconsistent with the changes in 
worl politics. 

From today’s vantage point, it seems that 
exe=itive authority under the EAA should 
be more strictly limited. Drafting appro- 
prize amendments would be difficult, but a 
gooc place to start would be to reverse the 
basic presumption of the statute that all ex- 
poris are prohibited unless authorized in 
advance. A model for reform might be the 
German statute, which provides that the 
freedom to engage in all forms of com- 
merce is an individual right, only to be 
ove--idden in defined ways and for defined 
purcoses (pp. 222-23), Greater procedural 
pro-actions, such as judicial review, should 
follow from this change. Only such limited 
authority should be given as to imports and 
other forms of commerce. Controls on ex- 
ports of advanced military technologies, 
cheaical weapons precursors, nuclear tech- 
nologies and the like—designed to deny ir- 
responsible governments around the world 
the means to commit heinous acts—might 
be wore generously authorized, with limits 
based on foreign availability of like items. 

Even with more limited basic legislation, I 
wou d support Carter’s proposals for re- 
stric_ing the use of IEEPA. Nothing that he 
procoses would hamper the President in re- 
spo-ding to a situation like Iraq’s invasion 
of Kuwait. The real limit on abuse of dele- 
gated emergency power, however, must be 
political: the existence of a consensus, re- 
flectod in Congress, that efforts by the Exec- 
utive to accrete power through misuse of 
eme-gency authority will not be accepted. 
Moce generally, it is important to re- 
member, when discussing limitations on ex- 
ecuive authority, that Congress can always 
act to authorize economic sanctions. Per- 
hags, as the Cold War recedes and all inter- 
nat onal conflicts are no longer perceived as 
part of an apocalyptic struggle, Congress 
carrassume a larger role in the political regu- 
laticn of international commerce and in for- 
eigi policy generally. 


KENNETH W. ABBOTT 
Northwestern University School of Law 


Gli zecordi internazionali sugli investimenti. By 
Luigi Migliorino. Milan: Dott. A. Giuffré 
Editore, 1989. Pp. viii, 255. Author in- 
dex. L 33.500. f 
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Bilateral treaties that govern foreign in- 
vestment arë the subject of this work, appro- 
priately entitled “International Agree- 
ments on Investments.” In studying these 
treaties, Luigi Migliorino sets himself two 
tasks. The first is to “analyze” their con- 
tent. The second is to determine whether 
that content, together with other evidence 
of state conduct, permits the inference of 
general principles of customary public inter- 
national law. 

Migliorino reports that approximately 
250 bilateral investment treaties exist. Most 
are between industrialized states with mar- 
ket economies and developing states. For 
the ‘most part, the major industrialized 
states have entered into them, and the social- 
ist and Latin American states have not. The 
first bilateral investment treaty, Migliorino 
reports, was that between the Federal Re- 
public of Germary and Pakistan in 1959. 
The United States did not enter into its first 
such treaty until 1982.) Migliorino reports 
that, overall, fiftezn to twenty bilateral in- 
vestment treaties per year were concluded 
during the 1980s. 

Migliorino declares the distinctive char- 
acteristic of his work to be its comprehen- 
sive use of the comparative method. By the 
term ‘‘comparative method,” Migliorino 
does not refer to any comparison of legal 
systems; instead, he refers to his systematic 
comparison of the various provisions of all 
250-odd bilateral investment treaties. The 
body of Migliorino’s book is a series of six 
chapters reviewing the provisions of such 
treaties with respect to: (1) their scope of 
application (i.e., who is an investor; what is 
an investment), (2) the standards they re- 
quire a host state to apply in its treatment of 
foreign investments, (3) repatriation of capi- 
tal and profits, (4) guarantees of the host 
state against noncommercial risks, (5) the 
rights of the investor’s state of origin to 
make claims against the host state on behalf 
of the investor, and (6) dispute resolution 
procedures. The general conclusion of this 


! Until that time, the United States relied upon 
its treaties of friendship, navigation and com- 
merce to govern the investment matters more 
specifically covered by bilateral investment 
treaties. Migliorino’s work does not analyze such 
treaties, although it provides references to 
sources that do. 
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review, unsurprisingly, is that the content 
of bilateral investment treaties varies. 

As Migliorino reviews the provisions of 
the agreements by subject matter in each 
chapter, he attempts to point to relevant evi- 
dence of state practice beyond the mere 
text of the treaties. He does so primarily by 
reference to other doctrinal writings rather 
than by original analysis of state practice, a 
shortcut perhaps necessarily imposed by the 
scope of his ambition to review methodi- 
cally the provisions of some 250 treaties. 
The limited materials to which he refers di- 
rectly as independent sources of evidence of 
state practice are some of the leading inter- 
national arbitrations related to expropria- 
tion. 

Migliorino summarizes his findings in a 
five-page conclusion. He presents first the 
empirical conclusions of his review of the 
250 treaties and then his thoughts as to 
whether any portions of that review support 
the existence of principles of customary in- 
ternational law. Migliorino’s conclusions 
with respect to such principles are modest. 
Overall, they are that the treaty provisions 
do not, by themselves, constitute sufficient 
evidence of such principles. Furthermore, 
he finds that state practice does not confirm 
any part of the substance of the treaty provi- 
sions to be a principle of customary public 
international law. His specific findings are 
the following. 

The treaties’ definitions of investor and 
investment vary, and accordingly so does 
their sphere of application. In general, 
Migliorino finds that the treaties contem- 
plate five different standards of host coun- 
try treatment of investors, with the same 
treaty often providing for cumulative appli- 
cation of several of them. They are: (1) just 
and equitable treatment, (2) nondiscrimina- 
tory treatment, (3) minimum international 
standard, (4) most-favored-nation standard, 
and (5) treatment of foreign investors equiv- 
alent to that applied to nationals of the host 
state. He observes that in practice there are 
still significant exceptions to the most com- 
monly stated treaty principles, namely, that 
host states must accord foreign investors 
just and equitable treatment and treatment 
reflecting a most-favored-nation standard. 

Almost all the treaties provide for the 
free transfer of capital and profits, although 
they vary with respect to the timing, 
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currency and exchange rate at which the 
transfer can be accomplished. Migliorino, 
however, finds that state practice does not 
support the existence of any principle of cus- 
tomary international law to the effect that 
states must permit free repatriation. 

Almost all treaties contemplate the per- 
missibility of expropriation. In general, 
they affirm the right of the host state to ex- 
propriate, but only in exceptional circum- 
stances, (i.e., where the public interest so re- 
quires), on determined conditions (nondis- 
crimination, respect for law, respect for 
contractual obligations) and following pay- 
ment of prompt, adequate and effective 
compensation. With respéct to expropria- 
tion of foreign investments, Migliarino 
finds uncertainty in state practice concern- 
ing the definition of the public interest and 
indeed whether there is such a require- 
ment. He further observes that state prac- 
tice does not support the existence of a prin- 
ciple of prompt, adequate and effective 
compensation. 

Migliorino observes that many of the 
treaties have no provisions with respect to 
damages in the event of war, revolution or a 
similar occurrence, but that those that do 
vary substantially. 

Virtually all of the treaties provide that 
the host state must recognize the right of 
the investor’s state of origin to assert claims 
on behaif of the investor against the host 
state. Migliorino notes differences in the sig- 
nificance and scope of this right. He finds 
no evidence of a principle of customary in- 
ternational law pursuant to which a host 
state is obligated to recognize the right of 
an investor’s state of origin to press claims 
on behalf of the investor. 

Migliorino notes that almost all the 
treaties provide for international arbitra- 
tion of one sort or another, e.g., recourse to 
the International Centre for Settlement of 
Investment Disputes (ICSID), the UNCI- 
TRAL rules or the rules of the International 
Chamber of Commerce. He finds no evi- 
dence that any particular dispute resolution 
procedure is required as a matter of cus- 
tom, although he does find that the treaties 
refer most frequently to that of ICSID. 

Toa foreign reader,” Migliorino’s work is 


? For an English-language overview of the sub- 
ject matter treated by Migliorino, see Ocran, Bi- 
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most interesting and unique by virtue of its 
ca-zful and comprehensive comparison of 
apfroximately 250 bilateral investment 
treaties. Parties to the negotiation of future 
treaties will find Migliorino’s cataloging of 
the sorts of provisions contained in them 
th.s far to be helpful background. The 
wcck will also help investors assess how the 
pr=visions of particular bilateral investment 
trezties compare to common or typical pro- 
visions of such treaties. 

For students without substantial back- 
grzund in international economics and pub- 
lic nternational law, there is an introduc- 
tiœ that expressly addresses the protection 
of “oreign investment. This introduction 
sets the stage by reviewing the incentives 
fo~ states to promote foreign investment 
anz the political and economic concerns of 
fo-zign investors. Migliorino’s subsequent 
re“erences in the body of the work to state 
practices that contradict the substance of 
common elements of the bilateral invest- 
ment treaties, and that therefore demon- 
strete that the substance of such treaty pro- 
visions does not constitute principles of cus- 
towary international law, further enrich 
the work for such students. 

The work is faithful to its goals of review- 
ing the corpus of bilateral investment 
treaties and determining that such common 
sucstantive provisions as they share do not 
costitute principles of customary interna- 
ticmal law, but one wonders what the author 
might accomplish in a sequel. An examina- 
ticm of state practice in respect of foreign 
inv2stments, perhaps with the same inten- 
sity as the present work’s review of treaty 
przvisions, would offer deeper understand- 
ing of foreign investment flows and their 
rezulation. Another interesting extension 
of the present study would be in the direc- 
tica of economic and financial analysis, e.g., 


an examination of what sorts of treaties. 


correspond to particular kinds of invest- 
meat flows and how host country behavior 
anc conditions affect foreign investment. 
M.zliorino’s present work diligently re- 
views the corpus of bilateral investment 
treaties, and, having introduced the reader 





latz al Investment Protection Treaties: A Comparative 
Sircy, 8 N.Y.L. Scu. J. INT'L & Comp. L. 401 
(1637). 
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to that world, thereby provokes the inquir- 
ing mind to wonder further about their sig- 
nificance. 


PATRICK DEL DUCA . 
Of the California Bar 


The Law of Transnational Business Transac- 
tions. Vols. 1 and 1A. International Busi- 
ness and Law Series. Edited by Ved P. 
Nanda. New York: Clark Boardman 
Company, Ltd., 1989. Loose-leaf. Index 
in vol. 1A. Vols. 1 and 1A together $225. 


This two-volume work sets an ambitious 
goal: “to provide assistance to attorneys and 
students at different levels of expertise, 
from international lawyers to those in do- 
mestic practice to students generally inter- 
ested in the field” (p. vii). To reach such a 
spectrum of reacers with chapters contrib- 
uted by a variety of authors on a broad 
range of subjects is a tall order indeed! As 
might be expected with goals that are more 
aspirational thar. realistic, the publication 
misses its mark. Nevertheless, what this set 
does achieve is worthwhile. Professor Ved 
Nanda, the general editor, has produced—. 
in the words of one of the chapter’s 
authors—‘“‘a reference work for U.S. law- 
yers who are experienced in domestic com- 
mercial practice, but who need a briefing on 
new issues that zrise when the transaction 
has transnational aspects” (p. I-1). 

Initially published as one volume in 1981, 
this loose-leaf bcok has been enhanced by 
nine updates, some expanded chapters and 
new material so that it now fills two full vol- 
umes containing -wenty-three chapters. Ap- 
pendixes to many of the chapters include 
model clauses and sample forms, and a 
fairly detailed index is provided. The mate- 
rial is enlarged and kept up-to-date by the 
periodic releases available to subscribers. 
The chapters are primarily authored by 
practitioners, many of them from the 
Denver area or graduates of the University 
of Denver, where Nanda directs the Law 
Center’s International Legal Studies Pro- 
gram. They are largely written in a descrip- 
tive fashion and some contain sample forms, 
model clauses ani practical insights. While 
the chapters often include some theoretical 
discussion of the subject matter under con- 
sideration, it is kept introductory. Yet the 
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citation of sources and occasional biblio- 
graphic material offer the practitioner and 
student a starting place for further re- 
search. 

The sweep of topics addressed by these 
chapters illustrates the way that the subject 
of international business transactions cuts 
across traditional categories of domestic 
practice. It also indicates the wealth of mate- 
rial contained in these two volumes. Al- 
though there is no overall transactional or- 
ganization to the subjects, the initial 
chapters provide basic information about 
the structure and complexities of doing busi- 
ness transnationally. Chapters on the role of 
U.S. lawyers in these transactions (ch. 1), 
foreign business organization (ch. 2) and 
U.S. tax law (chs. 3, 3A and 3B) constitute 
the first quarter of the material in the two 
volumes. The next set of chapters generally 
treats matters that lawyers face in drafting 
and planning international transactions, al- 
though some of the earlier and later 
chapters are also helpful in this regard. 
Chapter 4 offers selected clauses for trans- 
national contracts, and chapter 8 discusses 
forum selection and choice-of-law clauses. 
Sandwiched between these are chapters 
dealing with the general and drafting diffi- 
culties associated with technology transfers 
(chs. 5 and 6) and foreign natural resource 
investment (chs. 7 and 7A). Chapters 9, 10 
and 11 address a variety of antitrust con- 
cerns. Chapter 9 is an overview, while the 
two subsequent chapters review jurisdic- 
tional aspects of applying U.S. antitrust laws 
(ch. 10) and the European Community’s en- 
forcement of antitrust laws (ch. 11). 

The remaining chapters elude any super- 
imposed organization, although they pro- 
vide a number of valuable perspectives: 
U.S. trade remedies (ch. 12); U.S. antiboy- 
cott regulation (ch. 13); international capi- 
tal markets and securities regulation (ch. 
14); dismissals of personnel in Europe (ch. 
15); international codes of conduct (ch. 16); 
a description of international economic in- 
stitutions such as GATT, IMF and the 
World Bank (ch. 17); U.S. law on the recog- 
nition of foreign bankruptcies (ch. 18); and 
international commercial arbitration in Eu- 
rope (ch. 19). 

Organizing the field of international busi- 
ness transactions practice into a meaningful 
framework to facilitate research as well as 
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education, and, at a minimum, to serve asa 
“guide” to those “without a clue,” is a chal- 
lenging task for even the most seasoned of 
practitioners or the most informed scholar. 
The field is complicated by the variety of 
legal source levels involved and the range of 
legal topics covered. Thus, what is missing 
in this publication is an attempt to organize 
the material in a way (transactional or -oth- 
erwise) that would provide some guidance 
to the practitioner who has a prospective in- 
ternational transaction, but little or no inter- 
national experience. That fact, however, 
does not detract from the independent 
value of many of the chapters that inter- 
nally endeavor to provide some of that guid- 
ance. 

Since the publisher is committed to peri- 
odic updates, this deficiency could well be 
cured in the future by Nanda, whose sub- 
stantial organizational and legal talents are 
familiar to academics and practitioners 
alike. Numerous gaps in the treatment of 
problems most commonly confronted by 
those who “go international” require fill- 
ing. Such issues as how to finance a simple 
sale of goods abroad, what commercial 
terms are appropriate in such contracts and 
the application of the Convention on the In- 
ternational Sale of Goods are but a few of 
the topics that need to be addressed in sub- 
sequent updates. Nonetheless, the pur- 
chaser of this two-volume set will obtain 
some fifteen hundred pages of current and 
useful advice about the legal aspects of trans- 
acting business internationally. 


ROBERT E. LuTZ 
Southwestern University School of Law 


Internationale Handelsschiedsgerichtsbarkeit: 
Kommentar zu den Verfahrensordnungen. By 
Menno Aden. Heidelberg: Verlag Recht 
und Wirtschaft GmbH, 1988. Pp. 299. 
Index. DM 135. 


This reviewer is certainly carrying coals 
to Newcastle when he starts his review by 
pointing out that international commercial 
arbitrations have been increasing in both 
number and importance since the begin- 
ning of the seventies. Reflecting this devel- 
opment, writings on international commer- 
cial arbitration have burgeoned during the 
last two decades. In virtually all countries 
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plar ng a major role in international trade, 
bocEs on international arbitration in gen- 
era.and monographs devoted to some of its 
special features have beén appearing. Peri- 
odizals on international business law 
abcand with articles on these subjects. As of 
now; there are at least four legal periodicals 
in English alone specializing in interna- 
tional arbitration.’ ` 

I~ view of this explosion in the scholarly 
coverage of international arbitration, what 
place does one assign to this book? The title, 
breedly translated, is “International Com- 
me~zial Arbitration: A Commentary on Dif- 
ferent Sets of Arbitration Rules.” It is di- 
vid=1 into three chapters. The first intro- 
duces the procedural rules applying to 
inte-national arbitration under German law 
(27 Dages); the second surveys the most im- 
portant sets of international arbitration 
_ rulss, either adopted by arbitral institutions 
(suc as the International Chamber of Com- 
merze in Paris, the Federal Chamber of In- 
du:rry in Vienna and the Stockholm 
Chamber of Commerce), or established for 
ad Foc proceedings (by UNCITRAL and by 
the UN Economic Commission for Europe) 
(2C >ages); and the third provides commen- 
tares on the different provisions contained 
in these rules (230 pages). 

"The core of this book certainly rests with 
the commentaries, which are new, at least as 
far as publications on these subjects in Ger- 
mac. are concerned. In general, the book 
addresses the German lawyer who, con- 
freuted with similar provisions in similar 
sets of rules, tries to determine the exact 
mezning of those provisions, as well as their 
sim larities and differences. 

Ir follows that the author, from the out- 
set, confined the book’s purview to a few 
funclamental aspects: his commentaries are 
based upon the notions of German proce- 
duxal law; they are of an introductory na- 
ture only, and are not intended to provide 
in-cepth discussion; and the sources upon 
wch he draws are mainly restricted to 
German commentators. Thus, with a very 
fe~ exceptions, the abundant writings, e.g., 
in .Anglo-American and French doctrine— 


Yearbook of Commercial Arbitration (begun in 
1976), Journal of International Arbitration (1984), 
Ar? tration International (1985), and American Re- 
vies of International Arbitration (1990). 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


[Vol. 85 


and the respective languages—were not 
taken into account. The above-cited legal 
periodicals in English, exclusively devoted 
to international commercial arbitration, 
were not consulted. The many reports con- 
cerning awards, e.g., in the Yearbook of Com- 
mercial Arbitration and in the Journal du Droit 
International (Clunet), were left aside. Some 
major problems fervently discussed in innu- 
merable law review articles are only 
touched upon cursorily;? in this respect, one 
should mention the famous controversies 
on the ‘‘a-national,”’ “delocalized” or “‘float- 
ing” award? (pp. 99-101), the lex merca- 
toria* (p. 108), and the discretion (and the 


? See the collection of awards published in the 
periodicals cited in footnote 1; see also COLLEC- 
TION OF ICC ARBITRAL AWARDS 1974-1985, 
RECUEIL DES SENTENCES ARBITRALES DE LA CCI 
(S. Jarvin & Y. Dera:ns eds. 1990). This collection 
appeared, however, after the book under review 
was published. 

3 See, e.g., R. DAVID, ARBITRATION IN INTER- 
NATIONAL TRADE 281-82 (1985); 2 P. 
FOUCHARD, L’ ARBITRAGE COMMERCIAL INTER- 
NATIONAL 316 (1255); Goldman, Les conflits de 
lois dans l'arbitrage international de droit privé, 109 
RECUEIL DES Cours 347, 380 (1963 II); P. 
Lalive, Les Règles de conflit de loit appliquées au fond 
du litige par l'arbitre international siégeant en Suisse, 
REVUE DE L’ARBITRAGE 155, 159 (1976). Fora 


, thorough critique af this doctrine, see Mann, Lex 


Facit Arbitrum, in INTERNATIONAL ARBITRA- 
TION: LIBER AMICORUM FOR MARTIN DOMKE 
157 (P. Sanders ed. 1967), Mann, England Rejects 
“Delocalised”’ Contracts and Arbitration, 33 INT'L & 
Comp. L.Q. 193 (1984). 

4 For English-speaking authorities on this 
theory, see J. LEW, APPLICABLE LAW IN INTER- 
NATIONAL COMMERCIAL ARBITRATION (1978); 
Lando, The ‘‘Lex Mercatoria”’ in International Com- 
mercial Arbitration, 34 INT'L & Comp. L.Q. 741 
passim (1985). For French-speaking authorities, 
see R. DAVID, L’ ARBITRAGE DANS LE COMMERCE 
INTERNATIONAL 479 (1982); Goldman, La lex 
mercatoria dans les contrats et l’arbitrage internatio- 
naux: réalités et perspectives, 104 JOURNAL DU 
Droit INTERNATIONAL (Clunet) 339 (1977); 
Lalive, Problèmes relatifs à l’arbitrage international 
commercial, 120 RECUEIL DES CouRS 569, 650 
(1967 I). For German-speaking authorities, see E. 
LANGEN, TRANSNATIONALES RECHT (1981); 
Martiny, in 7 MONCHENER KOMMENTAR ZUM 
BURGERLICHEN GESETZBUCH 529, 539 (H. 
Sonnenberger ed. 1983), Schmitthoff, Das neue 
Rechi des Welthandels, 28 RABELS ZEITSCHRIFT 
FUR AUSLANDISCHES UND INTERNATIONALES 
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inherent boundaries of such discretion) ac- 
corded to the arbitrator by most of the rules 
with respect to the conflict-of-law provi- 
sions applicable to the subject matter® (pp. 
106-08). i 

In summary, this book is useful for the 
German—or even foreign—lawyer who, 
lacking in-depth experience in international 
commercial arbitration, seeks a general sur- 
vey of the most important problems of inter- 
national arbitration law such as they present 
themselves under German procedural law. 
But the book was restricted to such a 
narrow purpose that it could hardly serve 
the non-German—or even German—law- 
yer who has available the abundance of 
more specific articles appearing, above all, 
in English and French in the English- and 
French-speaking countries heavily engaged 
in international trade. 


OTTO SANDROCK 
University of Münster 


Foreign Trade in the Present and a New Interna- 
tional Economic Order. Edited by Detlev 
Chr. Dicke and Ernst-Ulrich Petersmann. 
In Cooperation with the International 
Law Association’s Committee on Legal 
Aspects of a New International Economic 
Order. Fribourg: University Press Fri- 
bourg Switzerland, 1988. Pp. xii, 426. 
$45. Distributed by Westview Press. 


This volume collects the papers of, and 
apparently edited versions of the discus- 
sions at, a symposium held in Madrid in 


PRIVATRECHT 47 (1964). For a critical survey of 
the German-speaking advocates of this theory, 
see Sandrock & Steinschulte, in 1 HANDBUCH 
DER INTERNATIONALEN VERTRAGSGESTAL- 
TUNG 99 (O. Sandrock ed. 1980). 

® See, among many others, Art. 13(3) of the 
ICC Arbitration Rules; Art. 33(1) of the UNCI- 
TRAL Arbitration Rules; Art. VII(1) of the Euro- 
pean Convention on Commercial Arbitration of 
Apr. 21, 1961; Art. 28(2) of the UNCITRAL 
Model Law on International Commercial Arbi- 
tration of June 21, 1985. Many writers have sup- 
ported such discretion of the arbitral tribunal; 
see, e.g., Lalive, supra note 3, at 155; A. REDFERN 
& M. HUNTER, LAW AND PRACTICE OF INTERNA- 
TIONAL COMMERCIAL ARBITRATION 87-89 
(1986). 
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1988 under the same title. There are three 
types of contributions: surveys of topics 
under consideration in the Uruguay Round 
of trade negotiations (e.g., antidumping, 
subsidies, ‘‘gray area” policies, services), 
analyses of topics of traditional concern to 
developing countries (preferential treat- 
ment, commodity agreements, technology 
transfer), and a few theoretical pieces on 
the role of law in the international trading 
system. 

The surveys of Uruguay Round topics 
add little that has not been said before. Like 
so many publications of conference proceed- 
ings, this portion of the book has become 
quickly outdated, as ongoing negotiations 
redefine issues and generate new proposals. 
Only Ernst-Ulrich Petersmann’s detailed 
review of GATT dispute settlement prac- 
tice remains useful at the time this review is 
written, barely two years after the sympo- 
sium. Consequently, nearly half the book 
will be of little interest to readers who are 
even generally familiar with the Uruguay 
Round. 

In many respects, the most interesting 
feature of the book is the perspective it 
gives on the history of the idea of a “New 
International Economic Order” (NIEO), a 
phrase contained in the book’s title. The 
term is, of course, most readily associated 
with the demands of developing countries 
during the 1960s and 1970s for fundamen- 
tal changes in the norms, goals and results 
of the international economic system. 
These demands, most clearly articulated 
through the activities of the UN Confer- 
ence on Trade and Development (UNC- 
TAD), saw their greatest rhetorical success 
in the passage of the Charter of Economic 
Rights and Duties of States by the UN Gen- 
eral Assembly in 1974. However, except for 
the implementation of a generalized system 
of tariff preferences (GSP) for developing 
countries, which was among the less-am- 
bitious demands, the NIEO proposals have 
never been incorporated into the interna- 
tional trading system. 

The presence in this volume of paper ti- 
tles such as The Legal Framework for Stable, 
Remunerative and Equitable Commodity Prices 
in International Trade and The United Nations 
Draft Code of Conduct on Transfer of Technol- 
ogy: Problems and Prospects reflects an admir- 
able loyalty of the authors to ideas whose 
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tim2 never came. Yet their loyalty has not 
obscured their judgment, and these authors 
acknowledge that commodity agreements 
and the code on technology transfer have 
haz little impact on the conduct and regula- 
tior of international trade. Ultimately, and 
peraps inadvertently, these articles remind 
the reader just how dormant the NIEO 
movement has become. 

The one significant legacy of the NIEO 
demands was acceptance by the OECD na- 
ticns of the concept that developing nations 
ought to be granted ‘‘differential and more 
favorable treatment” in trade agreements 
anz practice. In 1971 the GATT granted a 
ten-year waiver from the Article I most-fa- 
vored-nation (MFN) obligation, to allow 
cortracting parties to grant favorable tariff 
raz2s to developing nations without extend- 
ing those rates to all contracting parties. A. 
so-called enabling clause was included in 
thz 1979 Tokyo Round agreements to 
maxe this generalized system of preferences 
pexmanent. Various forms of preferential 
treatment for developing countries have 
alse been included in nontariff agreements. 

Jn his contribution to the present volume, 
D- Wolfgang Benedek points out how even 
thi: apparent NIEO victory has been quali- 
fied. The developed nations accepted pref- 
erential treatment as a permissible, rather 
then a mandatory, practice. They have re- 
taned the discretion to fashion their prefer- 
erce schemes as they think best, and have 
eyercised that discretion to exclude sectors, 
liLe textiles, that are politically sensitive. In 
the absence of international consensus on 
wen a developing nation “graduates” to 
another status, some developed nations 
have unilaterally removed countries from 
their list of eligible GSP recipients. Finally, 
as che Tokyo Round MFN tariff reductions 
have been implemented, the value of zero- 
teriff treatment under GSP has been 
eroded. 

All in all, the papers just mentioned lead 
ore to question what the International Law 
Association’s Committee on Legal Aspects 
oa New International Economic Order has 
tedo with the kinds of perspectives and pro- 
pzsals traditionally associated with that 
pcrase. The answer, I think, lies not in an 
e-bort at irony by the editors, but in a belief 
that the greatest advantage to developing 
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countries, as to the rest of the world, lies ina 
strengthened legal order for international 
trade. The “new” international economic 
order will be one in which the rule of law 
becomes progressively more respected, and 
departures from GATT principles are in- 
creasingly confined. This regime is con- 
trasted to ‘‘power-oriented diplomacy,” 
which rule-of-law partisans imply will al- 
ways yield detrimental results for develop- 
ing nations. 

There are two quite different forms of 
rule-of-law advocacy represented in the 
book. One is found in the contribution by 
Benedek, who concludes that ‘‘[p]referen- 
tial treatment in form of differential and 
more favourable treatment can only play a 
positive role for the developing countries 
and the GATT-system at large if it is based 
on multilaterally agreed criteria and rules 
and if multilateral surveillance of imple- 
mentation is assured” (p. 109). Benedek 
makes a powerful appeal for uniform and 
binding rules for preferential treatment, 
based on principles of both justice and prac- 
ticality. His subtle appreciation of the 
current state of international trading rela- 
tions is reflected in his simultaneous em- 
brace of the long-term goal of broader mar- 
ket access based on MFN principles and the 
shorter-term goal of increased market ac- 
cess based on multilateral principles of pref- 
erential treatment. Benedek recognizes the 
need for political decisions about the appli- 
cable multilateral rules and, implicitly at 
least, the need fora political process to align 
the goal of market access for developing 
countries with the goal of broad-based 
MFN market access. 

A second brand of rule-of-law advocacy, 
most apparent in the papers by Petersmann 
and Professor Heinz Hauser, goes well 
beyond the proposition that the interna- 
tional trading system would profit from in- 
creased adherence to internationally 
agreed rules and more effective dispute set- 
tlement. For these authors, a regime based 
on the rule of law requires that politics and 
political activity be severely circumscribed. 
Moreover, the rules of law to be enforced 
are those that restrain government inter- 
vention in the economy. Political activity is 
assumed to be little more than rent-seeking 
behavior by interest groups and governmen- 
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tal activity is assumed to be little more than 
the means for these groups to appropriate 
consumer surplus through trade barriers. 
This perspective is not simply opposed to 
trade barriers, but to government. Hauser 
endorses the conclusions of the strain of 


public choice literature holding that “‘politi- . 


cal processes are biased in favor of existing 
producers’ interests” (p. 36). This premise 
leads to his interesting speculation that gov- 
ernments enter into foreign trade agree- 
ments that constrain their discretion as a re- 
sult of pressures by exporting interests seek- 
ing reciprocal concessions from other 
nations. But it also denies any autonomous 
capacity in government to pursue aims that 
transcend the demands of interest groups. 
Proponents of this view take their observa- 
tion of a phenomenon that undoubtedly ex- 
ists and conclude that it is the only phenome- 
non that exists. 

Readers may rightly wonder whether a 
commitment to a legal basis for the interna- 
tional trading system must necessarily be 
tied to substantive principles of minimal 
governance. Why, for example, could a 
rule-of-law approach not yield an interna- 
tional system of harmonized regulatory re- 
gimes for sectors such as banking and insur- 
ance? They may also question the near-di- 
vine status accorded GATT rules by 
Petersmann, when he states that “since the 
GATT rules prohibit the use of only wel- 
fare-reducing policy instruments, a GATT 
dispute settlement finding requiring the 
withdrawal of a GATT-inconsistent trade 
restriction means only that the contracting 
party concerned should stop using mutually 
impoverishing policy instruments which are 
not in its self-interest anyhow” (p. 400). 

A more fundamental objection to this 
rather extreme rule-of-law position is that it 
assumes an impassable gulf between law and 
politics. Considerable legal scholarship in 
the United States has shown that the separa- 
tion of law and politics is not so clear, either 
conceptually or practically. Assuming total 
separation of the two produces odd conclu- 
sions, such as the one found in Dr. Werner. 
Meng’s otherwise unassailable survey, Inter- 
national Regulation of Subsidies and Economic 
Development. Meng proposes one interna- 
tional body to determine which govern- 
ment practices should be actionable as sub- 
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sidies under national countervailing duty 
laws, and which should be permitted with- 
out the possibility of national countervail- 
ing action. And he proposes a second inter- 
national body to decide which practices of 
developing-country governments should be 
permitted as economic development meas- 
ures and thus exempt from countervailing 
duties. The first task is held to be “legal,” 
and the second “political.” Yet, as the 
current Uruguay Round negotiations show, 
the identification of actionable subsidies has 
a strong political element. Moreover, one 
could certainly try to develop a legal or 
quasi-legal standard to guide the practice of 
the second body. 

Today, the NIEO proposals have the [ook 
of anachronisms. The alternative interna- 
tional strategy for developing countries— 
securing market access through a “new” in- 
ternational legal order—may have promise, 
but only if pursued with the subtlety of 
Benedek. The “hard” rule-of-law approach 
advanced in other essays looks to be as an- 
achronistic as proposals for a unified regime 
for trade agreements covering all the 
world’s major commodities. 


DANIEL K. TARULLO 
Of the Disirict of Columbia Bar 


Clive M. Schmitthoff’s Select Essays on Interna- 
tional Trade Law. Edited by Chia-Jui 
Cheng. Dordrecht, Boston, London: 
Martinus Nijhoff Publishers/Graham & 
Trotman, 1988. Pp. 802. Index. Dfl.450; 
$240; £130. 


The writings of a prophet and pioneer of 
international trade law, the late Professor 
Clive Schmitthoff, include several books 
(notably Export Trade (8th ed. 1986)) and 
over seventy articles. In Schmitthoff’s 
eighty-fifth year, fifty-four of his articles re- 
lated to international trade law were assem- 
bled in this monumental volume by Chia-Jui 
Cheng, professor of international trade law 
and public international law at Soochow 
University, Taipei. Superbly edited, this 
collection makes many essays available that 
have been difficult to obtain. More impor- 
tant, the book’s system of presentation 
sheds light on the development of 
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Sccmitthoff’s views in this vast and diverse 
field. 

The essays were published between 1937 
anz 1987, and sixteen of the fifty-four were 
writen in the 1980s. The selections are pre- 
sented in chronological order under seven 
heedings: (1) general aspects of the subject; 
(2 anification of international trade law; (3) 
“szæcial subjects” within this field, includ- 
ing contracts, agency, transport, monetary 
problems, countertrade and letters’ of 
credit; (4) private international law; (5) arbi- 
traion; (6) companies, including multina- 
ticaal enterprises; and (7) miscellaneous, 
wh ch includes Schmitthoff’s 1939 essay 
ersitled The Science of Comparative Law.' 

The number and diversity of topics 
wiin this massive volume preclude a sum- 
mary or critique of the author's wide-rang- 
inz ideas. There is, however, one persistent 
and challenging theme that requires atten- 
tica—the author’s advocacy and proclama- 
ticn of a “new law merchant” that is “au- 
tocomous”’ in the sense that it “attempts to 
prcvide its own legal regulation without ref- 
er=ice to, and independent of, any munici- 
pal system of law” (p. 31). 

This is a difficult concept for those who 
think of law as an obligation supported .by 
gc~ernmental sanction. The “new law mer- 
ckent” involves private commercial rela- 
tionships (sellers and buyers, shippers and 
casriers, banks and customers); no interna- 
tional court has jurisdiction to impose sanc- 
tions on private parties who fail to perform 
their commercial obligations. If these obli- 
getions are also “independent of any munici- 
pc. system of law” (id., emphasis added), 
how do they achieve the quality of law? 

Those who are intrigued by this issue 
w-auld do well to read the author’s develop- 
ment and refinement of this theme (pp. 31- 
36 188-204 and 243-51). Two main pil- 
lars support this autonomous law merchant: 
(1] standard contracts (“general .condi- 
tions”) prepared by international organiza- 
tivas such as the United Nations Economic 


1 This essay and others (Nos. I, 2, 4, 39, 52 and 
£l are concerned with a comparison of national 
laws rather than the law of international trade. 
Tus breadth of scope seems appropriate in view 
of he importance of comparative studies for the 


development of international trade law. 
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Commission for Europe, the International 
Chamber of Commerce and trade associa- 
tions (e.g., the London Corn Trade Associa- 


. tion), and (2) agreements to submit disputes 


to arbitration. These contractual arrange- 
ments have proved to be useful tools to 
avoid misunderstanding and litigation inin- 
ternational transactions. The only question 
is whether appealing for the creation of 
“autonomous” law has contributed to clar- 
ity if it means something more than the cre- 
ation of rules for international trade that 
are more appropriate than the diverse rules 
of domestic law. In any event, participation 
in the development of the 1980 Vienna 
Sales Convention persuaded this reviewer 
that even such a comprehensive law needs 
to preserve various sensitive areas of domes- 
tic law such as validity of the contract, the 
rights of third persons and procedures for 
enforcing performance. Detachment from 
domestic law is an attractive goal, but one 
that is difficult to reach. 

In a related area, this collection reveals a 
significant change of position. A 1968 essay 
had expressed concern that a “universal 
code of international trade law” might “eas- 
ily become a straitjacket which could slow 
down the growth of commercial practices 
and usages and could stifle the continued 
creation of customary law by the interna- 
tional business community” (p. 212). In 
1985 Schmitthoff reported that his fears 
had been removed by the “outstanding suc- 
cess” of the United Nations Commission on 
International Trade Law (UNCITRAL) in 
preparing uniform rules for arbitration and 
international conventions in various fields 
—the international sale of goods;? the re- 
sponsibility of ocean carriers for cargo; and 
international bills of exchange and promis- 


? Updating the data in the 1985 essay as of 
June’ 1990, the 1980 Vienna Convention estab- 
lishing uniform law for international sales has 
been adopted by 29 states. The list includes states 
in each inhabited continent and from each legal 
and economic system. The Convention entered 
into force for the United States and ten other 
states on January 1, 1988; entry into force for 
other states comes one year following the deposit 
of each instrument of adoption. See J. HONNOLD, 
UNIFORM LAW FOR INTERNATIONAL SALES 
UNDER THE 1980 U.N. CONVENTION (1982). (A 
revised and expanded edition is in the press.) 
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sory notes (pp. 243-45). Since 1985, uni- 
form law has been developed for other im- 
portant aspects of international trade.® 

The danger that uniform international 
law might stifle the continued creation of 
customary law was avoided by various 
provisions in the 1980 Vienna Sales 
Convention. The contract between parties 
(including, of course, the use of standard 
agreements and the incorporation of inter- 
national trade terms) supersedes inconsis- 
tent provisions of the Convention (Article 
6). In addition, the Convention provides 
that the usages and practices of the parties 
(Article 9(1)) and, more significantly, inter- 
national usages of the trade (Article 9(2)), 
would have the same overriding effect as 
contract terms. Those who work with pub- 
lic international law will not be surprised 
that some delegates were concerned that 
this deference to international custom 
might intrude upon revolutionary ideals or 
newly won sovereignty—a concern that was 
dissipated as delegates came to realize that 
the issue was not the sovereignty of states 
but the conformity of commercial relations 
with commercial usage. 

It is gratifying to know that Schmitthoff 
approved of this approach to the goal to- 
wards which his scholarship made sucha sig- 
nificant contribution. 


JOHN O. HONNOLD 
University of Pennsylvania 


Globalización de las inversiones extranjeras: 
nuevos aspectos jurídicos. By Luis Miguel 
Díaz González Rubio. Mexico: Editorial 
Themis, S.A., 1989. Pp. xiv, 128. 


This book gives a first-time researcher an 
interesting overview of the principles gov- 
erning worldwide foreign investment. The 
author illuminates current and former 
problems surrounding the topic. 

Although the book refers to other na- 
tions, it focuses on Mexico’s approach to 
foreign investors. In this context, Mr. Diaz 
analyzes the efforts made by this country to 
relax its barriers against foreign invest- 


3 Pfund, International Unification of Private Law: 
A Report on U.S. Participation, 22 INT’L Law. 
1157 (1988). 
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ment. Diaz suggests that the progress al- 
ready made should be supplemented by ad- 
ditional amendments at the constitutional 
level. The author specifically suggests that 
the ‘‘Calvo Clause” and the restrictions im- 
posed on foreigners on acquiring real estate 
in the border and beach zones be abolished, 
and he recommends that Mexico execute bi- 
lateral investment treaties with the home 
countries of major investors. It will be inter- 
esting to see how many of his suggestions 
are implemented. In a sense, their adoption 
would not be a surprise, since it appears that 
the Salinas administration is headed to- 
wards establishing a complete free market 
economy. | 

Additionally, the book subjects the New 
Regulations of the Law for the Promotion’ 
of Mexican Investment and the Regulation 
of Foreign Investment, enacted in May 
1989, to a constitutional test. According to 
Diaz, the new instrument does not violate 
the Constitution and will thus survive any 
challenge on those grounds. 

In conclusion, the book furthers the idea 
of increased integration of domestic Mexi- 
can statutes with prevailing international 
conditions. In a world with increasing inter- 
action among all the economic forces, a 
country cannot stand on its own with an 
outdated restrictive policy on multinational 
investments. 


JUAN FRANCISCO TORRES-LANDA 
Harvard Law School 


Pravno regulisanje medjunarodne trgovine 
kafom (Legal Regulation of Inter- 
national Trade in Coffee). By Miodrag 
Sukijasović. Belgrade, 1989. Pp. 303. En- 
glish Summary. 


As a visitor to Belgrade, this reviewer was 
struck by the central role of coffee drinking 
in social interaction there. Coffee also plays _ 
a special role in international trade and fi- 
nance because it is a major export from less- 
developed to more-developed countries. 
This book discusses the international legal 
and economic measures designed to benefit 
coffee-producing countries by restricting 
competition in the international coffee mar- 
kets. The author has supplied extensive 
footnotes and a useful bibliography. Unfor- 
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tunately, the printer rendered the index 
worthless by omitting page numbers. 

The author knows coffee well; the book is 
dedicated “[t]o the memory of my parents 
whe raised their children thanks to the re- 
tai trade in coffee.” He begins with a short 
history of coffee, followed by the basic facts 
of coffee growing and consumption. He 
then moves in great detail through the nu- 
merous attempts since the beginning of the 
cenzury to stabilize coffee markets, both by 
international agreements and organizations 
an= by domestic legislation. The author de- 
vo:zs particular attention to developments 
in ne 1980s. He is skeptical of the ability of 


BRIEFER 


The International Law of Propaganda: The 
Ideclogical Instrument and World Public Order. 
By B. S. Murty. (New Haven: New Haven 
Press; Dordrecht, Boston, London: Mar- 
tiras Nijhoff Publishers, 1989. Pp. Ixx, 
31G. Index. DA.225; $120; £72.50.) The 
ea~ier version of this book was favorably 
rev ewed in the Journal in 1968 under the 
tit e Propaganda and World Public Order. The 
Lezil Regulation of the Ideological Instrument 
of Coercion.’ In the meantime, a fifty-page 
introduction has been added to what has be- 
come an out-of-date three-hundred-page 
beck that still, without comment, uses the 
old. Harold Lasswell introduction and the 
same old index. The 1968 book at $10 was 


a fer better bargain than the present one at . 


$120. 


GEORGE A. CODDING, JR. 
University of Colorado at Boulder 


Fétszdztizenhat Nemzetközi Jogi Példa (Two 
huadred sixteen Cases in International 
Law). By Nagy Boldizsár, Dunay Pal and 
Ke-dos Gabor. (Budapest: Tankönyvkiadó, 
1638. Pp. 253. Indexes.) This is not the 
tyz of book normally reviewed in this Jour- 
nel Three Hungarian academicians con- 
nected with the Eotvoes Lorand University 
in Budapest laboriously collected from 
various sources 216 controversies or prob- 
lems with international legal features. 
Tair avowed purpose was to provide dis- 
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international agreements on export limita- 
tion to support coffee prices, pointing out 
that domestic surpluses eventually find 
their way to international markets. 

The regulation of commodity trade is of 
great importance in international eco- 
nomics and politics. Whatever one thinks of 
the merits or workability of international 
commodity cartels, it is important to have 
objective information on their history and 
functioning. The author has made a useful 
contribution to the literature on the sub- 
ject. 

PETER B. MAGGS 
University of Illinois at Urbana-Champaign 


NOTICES 


cussion material for international law semi- 
nars and meetings. Questions are posed 
after each controversy, asking the reader or 
participant to give his or her answer in con- 
formity with international law. The authors 
abstain from suggesting an answer. Here is, 
as an example, case No. 206, probably the 
shortest one: 


Search of ship in the Persian Gulf 
(Maritime law—-Neutrality 
in time of war) 


On January 12, 1986 Iran stopped an 
American commercial ship near the en- 
trance of the Persian Gulf, in interna- 
tional waters. The ship was searched to 
ascertain whether armaments were being 
transported to Iraq and then was permit- 
ted to proceed. 


1. Was Iran’s action proper under interna- 
tional law? 


The cases are carefully indexed accord- 
ing to general subject, e.g., the individual in 
international law; liability and sanctions in 
international law, and by country. 


NICHOLAS R. DOMAN 
Of the New York and District of Columbia Bars 


Survey of International Arbitrations, 1794— 
1989. Edited by A. M. Stuyt. (Dordrecht, 
Boston, London: Martinus Nijhoff Pub- 
lishers, 1990. Pp. xxi, 658. Index. Dfi.265; 
$150; £97.) The second edition of this re- 
pertory of arbitrations was referred to by 


A. 
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Martin Domke as “an indispensable tool,” 
at 68 AJIL 171 (1974). 


Le droit international de la santé par les - 


textes. By Michel Bélanger. (Paris: Berger- 
Levrault, 1989. Pp. 470.) This collection of 
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treaties and other documents pertaining to 


the law of health—ranging from WHO con- 
ventions to the Nuremberg rules on medi- 
cal experimentation—complements the au- 
thor’s treatise on the same topic, reviewed 
by Howard Anawalt at 80 AJIL 747 (1986). 


COLLECTED ESSAYS 


International Law at a Time of Perplexity: Es- 
says in Honour of Shabtai Rosenne. Edited 
by Yoram Dinstein and Mala Tabory. 
(Dordrecht, Boston, London: Martinus 
Nijhoff Publishers, 1989. Pp. xxxiii, 
1056. Dfl.450; $250; £142.50.) 


Roberto Ago, Nouvelles réflexions sur la codifi- 
cation du droit international; Santiago 
Benadava, La Mediacién de la Santa Sede en el 
Diferendo Chileno-Argentino sobre la Zona Aus- 
tral; Yehuda Z. Blum, The Presidency of the 
Security Council and the Duty of Impartiality; 
Maarten Bos, Further Ancient Law Analogies 
in International Law; Bengt Broms, The Pres- 
ent Stage in the Work of the Special Committee on 
the Charter of the United Nations and on.the 
Strengthening of the Role of the Organization; 
Maxwell Cohen, Impartiality, Realism and the 
International Process; Yoram Dinstein, The 
Distinction Between Unlawful Combatants and 
War Criminals; Nathan Feinberg, The Inter- 
national Protection of Human Rights and the 
Jewish Question; Carl-August Fleischhauer, 
The United Nations Treaty Series; Thomas M. 
Franck, Porfiry’s Proposition: The Role of Legiti- 
macy and Exculpation in Combating Terrorism; 
T. D. Gill, Litigation Strategy in the Nicaragua 
Case at the International Court; L. F. E. 
Goldie, Terrorism, Piracy and the Nyon Agree- 
ments; L. C. Green, Terrorism and the Law of 
the Sea; Christopher Greenwood, Self-De- 
fence and the Conduct of International Armed 
Conflict; André Gros, La Cour internationale 
de Justice 1946-1986: Les réflexions d’un juge; 
Leo Gross, Some Observations on Provisional 
Measures; Rosalyn Higgins, Liberty of Move- 
ment within the Territory of a State: The Contri- 
bution of the Committee on Human Rights; 
Robert Jennings, The Collegiate Responsibility 
and Authority of the International Court of Jus- 
tice; E. Jiménez de Aréchaga, The Compulsory 
Jurisdiction of the International Court of Justice 
Under the Pact of Bogotá and the Optional 


Clause; J. Lador-Lederer, Some Reflections 
on the Laws Among Nations; Jean-Flavien 
Lalive, Quelques observations sur Vimmunité 
d'exécution des Etats et l'arbitrage interna- 
tional; R. St. J. Macdonald, Internationa! Pro- 
hibitions Against Torture and Other Forms of 
Similar Treatment or Punishment; F. A. Mann, 
Reflections on the Prosecution of Persons Ab- 
ducted in Breach of International Law; Edward 
McWhinney, Historical Dilemmas and Contra- 


‘dictions in U.S. Attitudes to the World Court: 


The Aftermath of the Nicaragua Judgments; 
Felice Morgenstern, The Convention on the 
Law of Treaties between States and Interna- 
tional Organizations and between International 
Organizations; Hermann Mosler, The ad hoc 
Chambers of the International Court of Justice; 
G. E. Do Nascimento e Silva, The 1969 and 
1986 Conventions on the Law of Treaties; Eli 
Nathan, The Vienna Convention on Succession 
of States in Respect of State Property, Archives 
and Debts; L. D. M. Nelson, Certain Aspects of 


the Legal Regime of the High Seas; Alain Pellet, 


Le glaive et la balance; Michla Pomerance, 
The United States and the Advisory Function of 
the Permanent Court of International Justice; 
B. G. Ramcharan, The Concept of Protection in 
the International Law of Human Rights; P. 
Reuter, Solidarité et divisibilité des engage- 
ments conventionnels; W. Riphagen, Tech- 
niques of ‘Delimitation’ in International River 
Law; José Maria Ruda, Nulidad de los Trata- 
dos; David Ruzié, La C.LJ. et la fonction pu- 
blique internationale; Giorgio Sacerdoti, Bar- 
celona Traction Revisited: Foreign-Owned and 
Controlled Companies in International Law; 
Oscar Schachter, Entangled Treaty and Cus- 
tom; Stephen M. Schwebel, Chambers of the 
International Court of Justice Formed for Partic- 
ular Cases; Chava Shachor-Landau, Reflec- 
tions on the Two European Courts of Justice; 
M. N. Shaw, Genocide and International Law; 
Bruno Simma, Bilateralism and Community In- 
terest in the Law of State Responsibility; 
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Nagendra Singh, The Machinery and Method 
for Conduct of Inter-State Relations in Ancient 
Inza; Krzysztof Skubiszewski, Implied Power 
of she International Organizations; Louis B. 
Schn, The International Court of Justice and 
the Scope of the Right of Self-Defense and the 
Dey of Non-Intervention; Giuseppe Sperduti, 
Le souveraineté, le droit international et la sau- 
-vezarde des droits de la personne; Sompong Su- 
cheritkul, Evolution continue d’une notion nou- 
vee: le patrimoine commun de Vhumanité; 
Peal C. Szasz, Reforming the Multilateral 
Treaty-Making Process: Opportunity Missed; 
Mela Tabory, The Status of Women in Human- 
ticsian Law; Santiago Torres Bernárdez, Res- 
igaztions at the World Court; E. Ustor, Interna- 
tical Arbitration: Hungary's Experience, Prac- 
tice and Policy; Nicolas Valticos, Nature et 
portée juridique de la ratification des conven- 
tiœs internationales du travail; Daniel 
V gnes, La conformité au droit de la mer des 
ligaes de base droites tracées par le Canada au 
Nyd du 70ème parallèle Nord; Prosper Weil, 
D&imitation maritime et délimitation terrestre; 
Francis Wolf, L’Organisation internationale 
dt. travail et la Convention des Nations Unies 
sux le Droit de la Mer. 


Ge-man Yearbook of International Law 1988. 
Jol. 31. Edited by Jost Delbrück, 
Wilhelm A. Kewenig and Rüdiger 
Wolfrum. (Berlin: Duncker & Humblot, 
989. Pp. 741. DM 248.) 


Gennady M. Danilenko, The Theory of Inter- 
ne ional Customary Law; T. W. Bennett, A 
L aguistic Perspective of the Definition of Aggres- 
sim; W. Benedek & K. Ginther, Planned- 
E=>nomy Countries and GATT: Legal Issues of 
Accession; Fernando Zegers Santa Cruz, 
Dep Sea-bed Mining Beyond National Jurisdic- 
tioa in the 1982 UN Convention on the Law of 
tke Sea; Francisco Orrego Vicuña, The Con- 
trisution of the Exclusive Economic Zone to the 
Lew of Maritime Delimitation; Myron H. 
Nordquist & Margaret G. Wachenfeld, Le- 
gE Aspects of Reflagging Kuwaiti Tankers and 
Laying of Mines in the Persian Gulf; Dieter 
Fleck, Rules of Engagement for Maritime Forces 
ad the Limitation of the Use of Force under the 
L Charter; Gerhard Hafner, Bemerkungen 
zit Funktion und Bestimmung der Betroffenheit 
irt Völkerrecht anhand des Binnenstaates; 
Christopher C. Joyner, The 1988 IMO Con- 
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vention on the Safety of Maritime Navigation: 
Towards a Legal Remedy for Terrorism at Sea; 
Francesco Francioni, Maritime Terrorism and 
International Law: The Rome Convention of 
1988; Emil Konstantinov, International 
Terrorism and International Law; Abdullahi 
Ahmed An-Naeim, Islamic Ambivalence to Po- 
litical Violence: Islamic Law and International 
Terrorism; L. C. Green, Terrorism, the Extra- 
dition of Terrorists and the ‘Political Offence’ 
Defence; Werner Ader, International Law and 
the Discretion of the State to Handle Hostage In- 
cidents—cui bono?; Robert A. Friedlander, 
So Proudly They Failed: The Reagan Adminis- 
tration and the Gradual Disintegration of U.S. 
Counter-Terror Policy; Wilhelm Wengler, 
Volkerrechtliche Schranken der Beeinflussung 
auslandsverkniipfien Verhaltens durch Mass- 
nahmen des staatlichen Rechts; Leo J. Raskind, 
The Continuing Process of Refining and Adapt- 
ing Copyright Principles; Klaus-Jiirgen Kuss, 
Judicial Review of Administrative Decisions in 
the Soviet Union and other East European 
Countries; Reinhard Miiller & Mario Miiller, 
Co-operation as a Basic Principle of Legal 
Régimes for Areas Beyond National Sovereignty 
—with Special Regard to Outer Space Law. 


Polish Yearbook of International Law 1988. 
Vol. 17. (Wroclaw, Warszawa, Kraków, 
Gdansk, Lédz: Polish Academy of 
Sciences, Institute of State and Law, 
1990. Pp. 302.) 


Marian Banach, International Status of an Ac- 
credited Foreign Correspondent with Special 
Consideration of the Polish Practice; Remigiusz 
Bierzanek, Some Remarks on “‘Soft’’ Interna- 
tional Law; Tadeusz Erecinski, Problems in 
the Administration of Evidence Arising from the 
Rules of the International Commercial Arbitra- 
tion; Genowefa Grabowska, Independence of 
the International Civil Servants; Ryszard 
Hara, Jurisdiction of States in Outer Space; 
Anna Michalska, La protection internationale 
du droit à la vie (problèmes choisis; Rudolf 
Ostrihansky, Advisory Opinions of the Interna- 
tional Court of Justice as Reviews of Judgments 
of International Administrative Tribunals; 
Maksymilian Pazdan, Conclusion, révision et 
résolution du contrat de spécialisation et de 
coopération dans la, production selon les CGSC 
du CAEM; Jerzy Rajski, Compensation Con- 
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tracts in International Economic Intercourse in 
the Light of Contractual Practice; Jerzy 
Rzymanek, Protection of Outer Space Environ- 
ment: Urgent Necessity and Challenge for Inter- 
national Law; Stanisław Sołtysiński, The 
Proper Law of Know-How Contracts; Janusz 
Stańczyk, Application for Interpretation of a 
Judgment Delivered by the International Court 
of Justice; Janusz Symonides, Freedom of Navi- 
gation in International Straits; Renata 
Szafarz, Remote Sensing of the Earth from 
Outer Space and Its Regulation in the UN Reso- 
lution of 1986. 


Canadian Human Rights Yearbook | Annuaire 
canadien des droits de la personne 1989- 
1990. Edited by Michelle Boivin, John 
Manwaring and Daniel Proulx. (Ottawa: 
Human Rights Research and Education 
Centre, University of Ottawa, 1990. Pp. 
xvi, 366. $50, cloth; $25, paper.) 


Mary Ellen Turpel, Aboriginal Peoples and 
the Canadian Charter: Interpretive Monopolies, 
Cultural Differences; Louise Marcil-Lacoste, 
Les problèmes contemporains de légalité; 
Patricia Peppin, Justice and Care: Mental Dis- 
ability and Sterilization Decisions; Peter 
Rosenthal, The Criminality of Racial Harass- 
ment; Robert Vandycke, La Charte constitu- 
tionnelle et les droits économiques, sociaux et cul- 
turels; Robert E. Robertson, The Right to 
Food—Canada’s Broken Covenant; J. Daniel 
Livermore & B. G. Ramcharan, “Enforced or 
Involuntary Disappearances”: An Evaluation 
of a Decade of United Nations Action; Louise 
Marcil-Lacoste, A propos de la philosophie de 
Thomas Paine: sens commun et droits fondamen- 
taux. i 


Netherlands Yearbook of International Law 
1989. Vol. 20. (Published jointly with the 
Netherlands International Law Review 
and under the auspices of the T.M.C. 
Asser Instituut, The Hague. Dordrecht: 
Martinus Nijhoff Publishers, 1990, Pp. 
478. Index.) 


H. Fox, State Responsibility and Tort Proceed- 
ings against a Foreign State in Municipal 
Courts; C. Greenwood, Tke Twilight of the 


Law of Belligerent Reprisals; H. G. de Jong, 


Aruba, a Separate “Country” within the King- 
dom of the Netherlands on its Way to Independ- 
ence; P. P. Rijpkema, Customary International 
Law in the Nicaragua Case. 


. Hague Yearbook of International Law 1989. 


Vol. 2. (Dordrecht: Martinus Nijhoff 
Publishers, 1989. Pp. xviii, 355.) 


S. P. Jagota, Judicial, Arbitral and Other Deci- 
sions concerning the Law of the Sea: 1983- 
1988; José María Ruda, Carlos Calvo; Julio 
Barberis, Carlos Calvo; Hans van Loon, The 
Hague Convention on the Law Applicable to Suc- 
cession to the Estates of Deceased Persons. 
Papers of the Thirty-Second AAA Con- 
gress at Tunis, 19~22 October 1987 on 
Non-State Entities and International Law. 


International Geneva Yearbook 1990. Vol. 4. 
Organization and Activities of Interna- 
tional Institutions in Geneva. Edited 
by Ludwik Dembinski and Richard 
O'Regan. (Dordrecht, Boston, London: 
Martinus Nijhoff Publishers, 1990. Pp. 
xiii, 330. Index. Dfl.110; $64; £39.) 


M. B. Abram, F. Kasrawi, O. Rivera, B. 
Sujka, E. Makayev & E. Andres, The Future 
of the United Nations: As Seen by Diplomats in 
Geneva; Maurice Bertrand, The Process of 
Change in an Interdependent World and Possi- 
ble Institutional Consequences; Jean-Daniel 
Clavel, Genêve: un centre de coopération inter- 
nationale pour la protection de l'environnement; 
Ann Kern, Communicating for Health—the 
Challenge of the Nineties; Victor-¥ves 
Ghebali, L’UIT après les décisions de la 
conférence de plenipotentiaires de Nice (1989); 
Hansjörg Renk, EFTA—A New Turn at 30; 
Jiří Toman, Disaster Relief Operations and 
Law; Pierre Bringuier, A propos du droit d’ini- 
tative humanitaire du Comité internationale de 
la Croix-Rouge et de tout autre organisme hu- 
manitaire impartial. 


Chinese Yearbook of International Law and Af- 
fairs 1988-89. Vol. 8. Edited by Hungdah 
Chiu. (Taipei: Chinese Society of Interna- 
tional Law, 1990. Pp. 586. Index. $20. 
Distributed by the Occasional Papers/ 
Reprints Series in Contemporary Asian 
Studies, Baltimore, Md.) 
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H-ngdah Chiu, The International Legal Sta- 
tux of the Republic of China; Clyde D. 
Sccltenberg, The Republic of China Export In- 
cextives and U.S. Countervailing Duty Law in 
thz 1980's; David L. Simon, Effects of the U.S. 
Ornibus Trade and Competitiveness Act of 
1238 on U.S. Trade with the Republic of China, 
Ka-ea and Mainland China; Lyushun Shen, 
Taz Republic of China’s Perspective on the U.S. 
Ornibus Trade and Competitiveness Act of 
188; Mitchell A. Silk & Lester Ross, Trans- 
national Deposits, Government Succession, Fro- 
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zen Assets and the Taiwan Relations Act: Na- 
tional Bank of Pakistan v. The International 
Commercial Bank of China; Lawrence S. Liu, 
Brave New World of Financial Reform in Tai- 
wan, the Republic of China—Three Waves of 
Internationalization and Liberalization and 


` Beyond; Hungdah Chiu, Foreign Case Con- 


cerning Taiwan / the Republic of China; Contem- 
porary Practice ana Judicial Decisions of the Re- 
public of China Relating to International Law, 
1987-1989, compiled by Hungdah Chiu & 
Su Yun Chang. 
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Edited in the Research Centre for International Law, Cambridge University, these volumes draw from 
a wide range of legal and historical materials to provide this timely collection of documents on the 
various facets of the current Gulf crisis. 


VOLUME ONE 


THE KUWAIT CRISIS: BASIC DOCUMENTS 


edited by 
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Marc Weller and Daniel Bethlehem 
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è An historical section with material relating to the development and independence of 
Kuwait and the extent ofits territory, as well as to the birth of Iraq as an independent State 
and the background to its present claim to Kuwait; 

è The legal positions of the two sides: substantial memoranda stating their cases provided 
by both Iraq and Kuwait; 

© The United Nations response: the Security Council resolutions, together with extracts 
from statements made in the Council debates, and other UN documents dealing with 
— the implementation and consequences of economic sanctions 
— the use of force against Iraq 
— protection of individuals and their property in occupied Kuwait and in Iraq 
— the issues of war crimes and reparations; 

® The response of other international organisations, such as the Arab League, NATO, 
Western European Union and the International Civil Aviation Organisation; 

è National implementation of the sanctions resolutions, covering legislation of the 
European Communities, Britain and the United States. 


Approx. 32¢ pp. To be published January 1991 

Price: £35 (US $70) ISBN 0 949009 86 5 

Student Edition available for bulk purchase through University bookshops or 

direct from the publishers: £25 (US $50) 1 ISBN 0 949009 87 3 
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THE KUWAIT CRISIS: SANCTIONS AND THEIR 
ECONOMIC CONSEQUENCES 


This volume contains an extended collection of legislation adopted by States, both Members 
and non-Members of the UN, implementing the Security Council sanctions resolutions 
directed against Iraq. 

Reproduced here are the texts of the principal legislation, subordinate legislation, notices and 
orders adopted in more than 120 jurisdictions. In a number of cases, foreign language texts are 
accompanied by translations into English. The volume reproduces a number of letters to the 
UN Secretary-General from Members summarising the manner in which they are fulfilling the 
sanctions requirements. Also included are reports of the UN Secretary-General to the UN 
Sanctions Committee. 

The volume also contains letters from a number of UN Members on the application of 
Article 50 of the UN Charter dealing with the solution of the special economic problems 
confronting them as a result of the enforcement measures taken against Iraq, together with 
reports of the special Security Council Committee charged with dealing with these problems. 

The volume concludes with analyses of the economic aspects of the problem by the World 
Bank and the International Monetary Fund. 


Approx. 700 p To be published February 1991 
Price: £75 (cs '$150) ISBN 0 949009 88 1 
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—Roger Rosenblatt, New York Times Book Review 


“On the Law of Nations is thoughtful and timely, even as 
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1990 800pp. paper $39.95 cloth $96.00 


Oxford Encyclopaedia Dictionary of 

European Community Law 

Volume II 

AKOS G. TOTH, University of Strathclyde, Glasgow 

This second volume of the major two-volume encyclopaedia of EEC law focuses on 
the areas of community law that are of vital commercial, economic, and social 
importance. Topics covered include competition law, free movement of goods, 
freedom of establishment, customs tariffs, banking, insurance, and discrimination. 
October 1990 680 pp. $135.00 


New in paperback 

Judicial Remedies in International Law 

CHRISTINE D. GRAY, Oxford University 

“The scope of the study is impressive, both in the range of arbitral and judicial 
bodies dealt with, and in the variety of remedies examined.” — American Journal of 


International Law f 
1987 (paper 1990) 272pp. paper $24.95 cloth $59.00 


Consular Law and Practice 

Second Edition 

LUKE T. LEE 

This study provides the most comprehensive and up-to-date account of the law 
governing the activities of consular and diplomatic staffs. Including chapters on 
consular functions, privileges and immunities, honorary consuls, war or 
emergency, and the Vienna convention on consular practices. 

March 1991 600pp. $82.00 


Land-Locked and Geographically Disadvantaged States 
in the International Law of the Sea 

S.C. VASCIANNIE 

This study of a very important part of the Law of the Sea addresses the problem 

of lack of access to the sea's resources and to the seabed. The author critically 
examines the rights and protections afforded to land-locked and geographically 
disadvantaged states under the power of the United Nations Convention on the 
Law of the Sea. 

1990 264pp. $59.00 


Prices and publication dates are subject to change and good only in the U.S. 
To order, send check or money order to: Department KLH 
To order by phone using major credit cards, please call 1-800-334-4249 ext. 7106 


Oxford University Press 
200 Madison Avenue Ħ New York, NY 10016 





Studies in Transnational Legal Policy 
from the 


AMERICAN SOCIETY OF INTERNATIONAL LAW 





‘epi $8.00 The Gulf of Maine Case: An International Discussion, 1988. 
#20 $8.50 Avoidance and Settlement of International Investment Disputes, 
1985. 


+19 $4.00 Legal Aspects of International Terrorism: Summary Report of an 
International Conference, 1980. 


#18 $12.00 The Functioning and Effectiveness of Selected U.N. System Pro- 
grams, 1980. 


#17 $3.50 The United States and the Inter-American System: Are There 
Functions for the Forms? 1978. 


#.6 $2.50 International Aid Coordination: Needs and Machinery, 1978. 


#.5 $5.00 A Global Satellite Observation System for Earth Resources: Prob- 
lems and Prospects, 1977. 


#4 $4.50 The International Regulation of Pharmaceutical Drugs, 1976. 
# .3 $5.50 The International Regulation of Pesticide Residues in Food, 1976. 
#9 $3.00 The U.S. and the U.N. Treaty on Racial Discrimination, 1975. 


‘* o k k * 


ASIL PUBLICATIONS ORDER FORM 


AMERICAN SOCIETY OF INTERNATIONAL LAW BOX 0164 WASHINGTON, D.C. 20055 


Mame (please print) 
Mailing Address 
Street, P.O. Box, etc. 
C ty, State, Zip 


Country 


Check publications below. Enclose payment. 


0 #21 0#20 0419 0418 O #17 
oO #16 O415 O #14 0413 O #9 


$—_________momnuom___ Amount Enclosed (U.S. Dollars) 


Alle wichtigen Texte in einem Band 


Platzéder/Grunenberg 


Internationales Seerecht 


Die neue Textsammlung enthilt für ‘die Bundes- 
republik Deutschland, die Republik Osterreich und ‘ È 
die Schweizerische Eidgenossenschaft Beck’sche Textausgaben 


© die Erstveröffentlichung der gemeinsamen, amt- 
lichen deutschen Ubersetzung des Seerechts- 
iibereinkommens der Vereinten Nationen vom 
10. Dezember 1982, 

@ die deutsche Ubersetzung der Schlußakte der 
3. Seerechtskonferenz der Vereinten Nationen, 
@den authentischen Text des Seerechts- 

übereinkommens in Englisch. 


Der Band umfaßt ferner die folgenden englischen 
Texte: 
@ Erklärungen, die bei Unterzeichnung oder Ratifi- 
kation des Seerechtsübereinkommens abgege- 
ben wurden; 
@ EntschlieBungen der Generalversammlung der 
Vereinten Nationen (1982 ~ 1989); 
@ Entscheidungen, Verstindigungen und Erkla- 
rungen der Vorbereitungskommission fiir die 
Internationale Meeresbodenbehérde und den Textausgabe. Von Dr. Renate Platzöder, 
Internationalen Seegerichtshof (1983-1989) Stiftung Wissenschaft und Politik, 
sowie die Verfahrensordnung der Kommission; und Horst Grunenberg, 
@ Nationale Lizenzen und multilaterale Vereinba- Mitglied des Deutschen Bundestages 
rungen zum Tiefseeboden; 1990. XV, 729 Seiten. Kartoniert DM 75,- 
@ Dokumente zum Sitz des Internationalen Seege- ISBN 3-406-34584-0 
richtshofes in Hamburg; 
@ Genfer Seerechtsiibereinkommen vom 29. April 
1958. 


Diese Sammlung benötigen Rechtsanwiite, 

Richter, Aufsichtsbehérden sowie Rechtswissen- c 
schaftler und Politiker, die auf dem Gebiet des 6) 
internationalen öffentlichen Seerechts tätig sind 


sowie Unternehmen. Verlag C f H . Beck 




















è Even as minorities 
followers of the Islamic faith total a staggering 350 million 
è Even as minorities 
they are scattered in 49 countries across the globe 
What kind of life do they live? What are their social, political and economic problems? 


How do they perceive their strengths and weaknesses? What, abovz all, is their future 
in Islam? 


TO EXPLORE THESE AND SIMILAR QUESTIONS 
From the Muslim and International 
Point of View 


READ 
_ Institute of Muslim Minority Affairs 


The Only Publication in the World Devoted Exclusive'y to 
Muslim Minority Affairs 


International U.S. $ India Pakistan Bangladesh 
2yr institution £20 (4 issues) O $280 Rs. 150 Rs. 200 Tk. 350 
lyr institution £12 (2 issue) O $1700 Rs. 90 Rs. 120 Tk. 200 
2yr individual £16 (4 issues) O $2300 Rs. 120 Rs. 160 Tk. 275 
lyr individual £10 (2 issue) O $140 Rs. 75 Rs. 100 Tk. 175 


Orders are dispatched only on receipt of payment. Remittance in Canadian $, Hong Kong 

$, Eurocheques and Cheques. in convertible local currency can be accepted at current ex- 

change rates. Cheques in Indian Rupees, Pakistani Rupees, Bangladesh Takas, and U.S. $ 

are accepted at the rates listed above. Please ensure that this order form is fully completed, 

then mail, enclosing payment for prompt service. to: : 
Journal Institute of Muslim Minority Affairs 


46 Goodge Street 
London WIPIFJ 


England 


Please enter my Subscription for one year at .... Two years. 
Cheque/International Money Order Payable to Journal IMMA. 

Enclosed is my payment in the amount of sterling Indian Rupees. 
Pakistani Rupees. Bangladesh Takas. U.S.$. 

Please charge my Access/Visa/Diners/American Express. 


Name of Card 

Card Account Number 
Subscription to begin, Vol. 
BLOCK CAPITALS PLEASE 
Address 


Signature 
Ask for our Tenth Anniversary Special Offer 





Federal Courts 
and the 
international 
Human Rights 
Paradigm 
Kenneth C. Randall 


“A book of first-rank 
importance for the study 
and practice of 
international law.” 
—Richard Falk, Albert 
G. Milbank Professor of 
International Law and 
Practice, Princeton 
University 

303 pages, cloth $45.00 


Palestine and 
israel: A Chal- 
lenge to Justice 
John Quigley 


Quigley argues in this 
extensively docu- 
mented work that the 
Zionist movement 
which established 


Israel did so by 
violating many of the 
conventions and agree- 
ments of international 
law, and that legitimate 
interests in this conflict 
remain to be fulfilled. 
349 pages, cloth 
$42.50, paper $18.95. 


Duke University 
Press / publishers of 
Mediterranean Quarterly 
6697 College Station 
Durham, North Carolina 
27708 





Without Prejudice 

is the unique forum 

which brings to you 

vital information and analyses 

of racism around the world, 

in southern Africa, the Middle East 
and the Americas, with a focus on 
the indigenous peoples and minorities 
everywhere. 


Through this journal, 

you join a global network 

of experts and scholars, . 
working to identify and challenge th 
ideological roots of racism. Their efforts 
expose discriminatory laws and policies, 
and promote international standards 

to protect peoples, their cultures 

and lands, anc to achieve 

real equality in dignity and rights. 


Your subscription to Without Prejudice 
will insure your involvement in this 
universal effort at greater understanding 
of the consequences and underlying causes 
of racial discrimination. 





WHhhe@Ur PREJUDICE 
2025 Eye Street NW, Suite 1120 
Washington, DC 20006, USA 


Annual subscriptions: $10.00, individuals © $15.00, institutions ® $7.50, students. 
Outside of North America, add $2.00 for surface delivery, or $15.90 for airmail. 


O Enclosed is my check for $ 


Nare Institution, 





Add es. City 
State Prov. Zip/P. Code 2 Country, 











Wither Prejudice is published by EAFORD, a nonprofit, tax-exempt organization incorporated in the District of Columbia, which holds Consultative Status 
(categcry l) with che United Nations (ECOSOC), 





Martinus Nijhoff Publishers 
New Titles 


Group Rights and Discrimination in International Law 





by Natan Lerner 
International Studies in Human Rights Series 
1991 ISBN 0-7923-0853-0 192 pp. $78.00 


This volume studies the wide range of social problems which are still at the root 
of internal and international conflict, including race relations, group hatred, apart- 
heid, genocide and Anti-Semitism., The book looks at these issues from the 
perspective of modern human rights law, with special emphasis on racism and 
religious intollerance. 


Maritime Terrorism and International Law 
edited by Natalino Ronzitti 


International Studies in Terrorism Series 
Fali 1990 ISBN 0-7923-0734-8 200 pp. $75.00 


This book examines all the legal aspects related to maritime terrorism, ranging from 
` its definition to private claims for compensation. A thorough analysis of the 1988 IMP 
Convention and Prototcol is also presented. 


Collective Responses to Illegal Acts in International Law 


United Nations Action in the Question of Southern Rhodesia 
by Vera Gowlland-Debbas 
Law and International Organization Series 
Fall 1990 ISBN 0-7923-0811-5 752 pp. $199.00 


This exhaustive study retraces the international community's responses to the South- 
ern Rhodesia crisis, its itinerary within the framework of the UN, the legal issues it 
raised and the principles and mechanisms which were brought to bear in order to reach 
a satisfactory solution. 


United Nations Convention on the Law of the Sea 1982 


A Commentary/Volume IV 
edited by Myron H. Nordquist, Shabtai Rosenne, 
and Alexander Yankov 
Law of the Sea Series 
Fall 1990 ISBN 0-7923-0764-X 812 pp. $215.00 


Volume IV is the first of the volumes in this series to contain Commentaries on the 
substantive provisions of the 1982 Convention. It deals with the work of the Third 
Committee at UNCLOS HI, namely Parts XII, XII and XIV (articles 192-278) together 
with Annex VI of the Final Act. 


Member of Kluwer Academic Publishers 


101 Philip Dr. * Norwell, MA 02061 ° (617) 871-6600 





International and Comparative Law 
Quarterly 


BOARD OF EDITORS 


General Editor: Hazel Fox 
P. B. Carter 
Lawrence Collins 
Norman S. Marsh 
John A. Usher 


Why subscribe to the Z.C.L. Q.? Because the 7.C.L.Q. is the leading journal in 


the English language providing comprehensive coverage, quality, and worldwide 
participation in: 


International Law Comparative Law 
Conflict of Laws EC Law 
Human Rights Commonwealth Law 


The werk of leading experts and scholars is published. No law teacher, writer or 
student of these areas of law can afford to ignore the 1.C.Z.Q. It is the journal of 
the British Institute of International and Comparative Law, whose Chairman is 
Lord Goff of Chieveley. Sir Robert Megarry, Dr P. M. North, Sir Ian Sinclair and 
Sir Gordon Slynn are the Chairmen of the sections of the Institute’s Advisory 
Board. 


Contents: Each quarterly part contains 250 pages of articles (recent major articles 
include Family Provision on Death: The International Dimension J.G. Miller; An 
International Lawyer Takes Stock R.Y. Jennings; The 1988 Constitutional Crisis in 
Malawsia A.J. Harding; Parent Responsibility for Subsidiary Corporations Karl 
Hofst2ter, Competence, EC Law and Nationals of Non-Member States Richard 
Plenaer,; Applying the ECHR to Extradition Christine Van den Wyngaert) together 
with saorter articles, comments and notes (recent items include the Antarctic 
Mine-als Regime, The Polish Ombudsman, The Hong Kong Jury, Exhaustion of 
Local Remedies and the ICJ’s decision in ELSI, The Rainbow Warrior Arbitration, 
EEZ Legislation of ASEAN States, Suspension of Primary Legislation and the 
Factc:tame case.) The current developments section deals alternately with EC 
Law end Public International Law; and in each part there is a collection of book 
reviews and a list of books received. 


To mark its 40th year of publication, the 7. C.L.Q. is offering a special 
intrcductory rate to new academic subscribers: half-price for one year only 
(evidence of academic status must be provided). Rates: £45/$85 (regular) 
£22.30/$42.50 (special offer) (airmail extra). 


Apply lo: British Institute of International and Comparative Law 17 Russell Square, London WC1B SDR 


World Directory of 
Criminological Institutes 


Compiled and edited by Carla Masotti Santoro 
This directory, the fifth edition, is the latest compilation of 400 criminological 
institutes in 72 countries. It was published to answer the need of promoting the 
collection, exchange and dissemination of information in support of improved 
policy-making and implementation of combatting crime worldwide. 
E.90.0LN.1  92-9078-009-6 $54.00 661pp. 


Essays on Crime and Development 
Edited by Ugijesa Zvekic 

This collection of essays addresses the relationship between crime and 
development in an illustrative rather than a systematic manner. Included in 
this collection are essays on Africa, India and one on religious training as a 
method of social control, the effective role of Sharia law inthe development 
of a non-criminal society in the Kingdom of Saudi Arabia. 
E.S0.0ILN.2 92-9078-010-X ° $38.00 377pp. 


Soviet Criminology Update 
Edited by Vladimir N. Kudriavtzeyv 
This book provides an insight into criminological work in the Soviet Union, 
particularly in the context of developments related to perestroika and glasnost. 
E.90.J01.N.4 92-9078-012-6 $29.00 179 pp. 


Backlist titles available; 


Combatting Drug Abuse and Related Crime 
E.84.IH.N.1  88-7621-825-4 $12.00 251 pp. 


Role of the J udge in Contemporary Society 
E.84.001.N.2 88-7621-826-2 $6.00 80 pp. 


SEND ORDERS TO: 


United Nations Publications, Sales Section, Room DC2-0853 Dept. 644 
New York, N.Y. 10017 
Tel. (800) 553-3210, (212) 963-8302, Fax. (212) 963-3489. 
Visa and MasterCard orders accepted for orders over $15.00. 
Please add 5%, $3.50 minimum for shipping & handling? 


- United Nations Publications 
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The ultimate treaty reference system 


CONSOLIDATED 
TREATIES & 
INTERNATIONAL 
AGREEMENTS 


The only current, full text coverage, in print, of United States 
Treaties and International Agreements...designed to eliminate the 
time gap created by the backlog in official publication. 


compiled and edited by fete \ \"\ Erwin C. Surrency 


a 3-part publishing program .. 
*CURRENT DOCUMENT SERVICE: United States. 
four releases per year; $125 per release 
*INDEX: four releases per year; $250 per year 
“CD-ROM: Projected Spring 1991; tentative price: $750 per year 


The first release will include all treaties in force from BEVANS through 1949; 
plus all Department of State Agreements from January 1990 to date. 


SPECIAL OFFER: Current Document Service & Index: $650 per year 
















Symposium on Trade and Investment - April 1991 
GLOBALISM AND REGIONALISM IN THE 


AFTERMATH OF THE URUGUAY ROUND 


April 16-17, 1991 - Mayflower Hotel - Washington, D. C. 
Sponsored by the American Society of International Law in cooperation with 
The Oceana Group, Publishers. - Register with ASIL 





Join— 


THE AMERICAN SOCIETY 
OF INTERNATIONAL LAW 


sccielty membership includes: 


© four issues each year of the most distinguished journal in the field, THE 
AMERICAN JOURNAL OF INTERNATIONAL LAW. 


© the Society’s NEWSLETTER. 


e the opportunity to buy other Society publications at reduced prices, 
such as the valuable bimonthly documentary, INTERNATIONAL 
LEGAL MATERIALS, the PROCEEDINGS of the Society’s Annual 
Meeting, and books published under Society auspices. 


e the opportunity to participate in significant, Society-sponsored meet- 
ings (the Annual Meeting, regional meetings, study panels). 


occasion to join with others in contributing to the development of 
international law through the Society’s wide-ranging studies and publi- 
cations. 


“you wish to join the Society, please clip out an application form and mail it, 
tagether with your check, to Membership, American Society of International 
“aw, 2223 Massachusetts Avenue, N.W., Washington, D. C. 20008. You will 
raceive the AJIL and Newsletter for the current year. 


““your institution wishes to subscribe to AJIL or ILM, please so indicate below. 


NONMEMBER SUBSCRIPTIONS 
[ ] AJIL (add $5.00 if outside U.S.) .........2.....0005. $ 75 
| ] Proceedings (add $2.50 if outside the U.S.)............. $ 30 
| ] International Legal Materials (add $6.50 if outside U.S.) .. $ 125 


SOME 
E RECENT TITLES 


COUNCIL k * CONSEIL 
OF EUROPE xy * DE L'EUROPE 


Austria, Belgium, Cyprus, Denmark, Finland, France, the Federal Republic of Germany, Gresce, Iceland, Ireland, 
italy, Liechtenstein, Luxembourg, Malta, the Netherlands, Norway, Portugal, San Marino, Spain, Sweden, 
Switzerland, Turkey, the United Kingdom of Great Britain and Northern Ireland. 


CONVENTIONS AND AGREEMENTS 
no. 127 ... on Mutual Administrative Assistance in Tax Matters. 
no. 130 ... on Insider Trading. 
no. 132 ... on Transfrontier Television. 
no. 135 ... Anti-doping Convention. 
no. 136 ... on Certain International Aspects of Bankruptcy. 


EUROPEAN CONVENTION ON HUMAN RIGHTS 
European Commission on Human Rights 
Decisions and Reports no. 50, Feb. 1987 (1990) 
Stock-taking on the Eur. Conv. 1988 (1990) 


European Court of Human Rights 
Judgments & Decisions (Series A): A-169. Case of Mellacher et al. 
Pleadings, Oral Arguments, Documents (Series B): 
B-81. Case of James et al. 


LAW (General - Computers and Law - Criminal Law - Criminology - Penology) 
Extraterritorial Criminal Jurisdiction 
Human Artificial Procreation 
Provisional Court Protection in Administrative Matters 
Computer Related Crime 
Education in Prison 
Measures to Prevent and Reduce Excessive Workload in Courts 


Collected Studies in Criminological Research, Vol. XXVI: 
Disparities in Sentencing: Causes and Solutions. 


Sport and Law (Proceedings Of 18th Colloquy on European Law 
1988) 1989 


for information and catalogue, please contact the North American sales 
agent for the Council Of Europe 


MANHATTAN PUBLISHING CO. 
P.O. Box 650 
Croton-on-Hudson, NY 10520 
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its successful: CHILE. SUMMER LAW PROGRAM ABROAD. The program offers two “ABA 
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